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May  it  please  the  Court : 

The  claim  for  half-pay  for  life  of  the  officers  of  the  army  of  the  Revo¬ 
lution,  is  founded  on  the  resolution  of  the  Old  Congress,  of  the  21st  Oc¬ 
tober,  1780,  which  provides :  “That  the  officers  who  shall  continue  in 
service  to  the  end  of  the  war,  shall  also  be  entitled  to  half -pay  during  life , 
to  commence  from  the  time  of  their  reduction.”  This  agreement  was  but 
the  carrying  out  in  a  more  liberal  form  of  a  previous  resolution  of  Con¬ 
gress,  which  promised  half-pay  for  seven  years  to  the  same  class  of  offi¬ 
cers,  excepting  those  who  might  hold  any  office  of  profit  under  the  United 
States,  or  any  of  the  States. 

In  January,  1781,  the  stipulation  was  so  extended  as  to  embrace  the 
Hospital  Department  and  Medical  Staff.  And  on  the  22d  March,  1788, 
Congress  by  resolution  commuted  this  promise  of  half-pay  for  life,  for  five 

years  full  pay,  “to  be  paid  in  money  or  securities  as  Congress  should  find 
most  convenient.” 

This  latter  resolution,  springing  from  the  necessities  of  the  times  and 
the  inability  of  the  then  existing  Government,  to  meet  its  pecuniary  en¬ 
gagements,  was  acquiesced  in  by  the  officers  whose  interests  it  seriously 
effected,  not  willingly,  but  of  necessity,  and  they  not  being  parties  to  it, 
either  directly  or  indirectly,  are  not  bound  by  its  terms  as  I  shall  en¬ 
deavor  to  show  in  my  examination  of  the  grounds  of  defence  taken  by  the 
U.  S.  Deputy  Solicitor.  J 

I  shall  confine  myself,  only  to  the  discussion  of  the  points  raised  by  the 
Solicitor,  as  the  counsel  for  the  claimants  (Edward  C.  Carrington,  Esq.,) 
has  already,  before  this  court,  fully  presented  the  material  and  minor  con¬ 
siderations  involved  in  these  cases,  and  to  his  printed  argument,  I  refer 
your  Honors  for  corroboration  of  the  positions  I  have  taken,  and  for  a 
supply  of  any  omissions  I  may  have  made. 


IN  THE  COURT  OF  CLAIMS. 


vs. 

The  United  States. 


By  resolution  of  October  21,  1780,  Congress  promised  half-pay  for  life 
to  certain  officers  of  the  Army. 

By  resolution  of  March  22, 1788,  Congress  gave  those  officers  the  option 
of  receiving,  instead  of  the  half-pay  for  life,  a  sum  equal  to  five  years’ 
full  pay,  to  be  paid  at  the  option  of  the  United  States,  either  in  money  or 
m  such  securities  as  were  given  to  other  public  creditors,  bearing  interest 
at  six  per  cent,  per  annum:  Provided,  that  the  officers  of  each  State  line, 
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>  &c.,  should  make  their  election,  not  individually,  but  collectively,  and 
signify  their  exceptance  or  refusal  through  the  commander-in-chief,  in  case 
of  those  under  his  immediate  command,  or  in  other  cases  in  other  modes. 

The  officers,  with  very  few  exceptions,  demanded  and  received  com¬ 
mutation  under  this  last  resolution.  The  heirs  and  legal  representatives 
of  some  of  them  now  demand  a  restatement  of  their  accounts,  in  which  the 
officers  are  to  be  credited  yearly,  for  their  lives,  with  half-pay  and  interest 
thereon;  and,  per  contra ,  to  be  charged  with  the  market  value  of  the 
securities  [commutation  certificates]  which  they  received  under  the 
resolution  of  March  22,  1T83. 

Such  is  the  case  at  bar. 

In  this,  and  cases  depending  upon  the  same  principal,  which  are  very 
numerous,  the  Deputy  Solicitor  submits  a  general  argument,  applicable  to 
the  positions  taken  by  the  different  counsel  thus  far  heard  in  favor  of  the 
petitioners,  and  does  not,  therefore,  profess  to  state  the  points  made  in 
any  particular  case. 

For  the  United  States  it  is  contended: 

1.  That  the  acceptance  by  any  officer  of  the  commutation  offered  by 
Congress  in  the  resolution  of  March  22,  1783,  was  an  accord  and  satis¬ 
faction,  and,  in  law,  was  a  full  discharge  of  the  promise  containd  in  the 
resolution  of  October,  1780;  and,  though  not  necessary  as  a  legal  defence. 

2.  That  the  offer  of  commutation  made  in  the  resolution  of  March 
22,  1783,  did  not,  and  was  not  intended  to  deprive  the  officers  of  the 
benefits  of  the  resolutions  of  1780,  but  was  made  in  order  to  enable  the 
officers  to  relieve  themselves  from  the  odium  which  was  raised  against 
them  in  some  of  the  States,  recipients  of  pension  from  the  Federal  Gov¬ 
ernment,  and  as  being  thus  distinguished  from  the  mass  of  their  fellow 
citizens. 

3.  That  the  certificates  given  them  were  worth  as  much  in  the  market 
as  the  half-pay  would  have  been,  and  were  worth  very  nearly,  if  not  quite, 
as  much  to  the  officers  who  did  not  desire  to  sell  them. 

1.  The  acceptance  of  commutation  was  a  valid  accord  and  satisfaction . 

An  accord  is  defined  by  Story  (Contracts,  §982)  to  be  an  agreement 
between  two  parties  to  substitute  some  equivalent  in  satisfaction  of  a  claim 
due  from  one  to  the  other.  Such  an  agreement  must  be  advantageous, 
in  full  satisfaction,  certain,  and  perfectly  executed. 

It  is  needless  to  cite  authorites  to  show  that  the  payment  of  a  sum 
certain  before  the  day  when  due,  or  in  discharge  of  an  uncertain  and 
contingent  demand,  is  valid  by  way  of  satisfaction ;  and  that  the  delivery 
and  exceptance  of  a  negotiable  security  has  the  same  effect,  unless  it  has 
not  been  paid  and  be  delivered  up  when  suit  is  brought. 

In  this  case  the  agreement  between  the  officer  and  the  Government  had 
all  the  requisites  enumerated  to  render  it  sufficient. 

It  was  advantageous;  the  officer  obtained  a  sum  certain  for  a  contingent 
right.  He  received  something  before  he  was  entitled  to  anything  and  while 
it  was  yet  uncertain  whether  he  would  ever  become  entitled  to  anything. 

It  was  certain — consisting  in  the  present  delivery  of  a  public  negotiable 
security. 
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It  was  fully  executed ;  the  officer  received  certificates  issued  by  the  * 
commissioner  of  army  accounts,  which  was  as  high  a  species  of  security 
as  was  given  to  any  one. 

How  does  the  plaintiff  attempt  to  avoid  the  force  of  this  conclusion? 

He  alleges  that  the  resolution  of  1783  repealed  that  of  1780,  and  the 
officer  thus  was  compelled  to  receive  the  commutation  or  nothing. 

That  the  resolution  of  1780  was  not  repealed  in  legal  effect, °has  been 
decided  by  this  court  in  Baird’s  case,  in  which  half-pay  for  life  was 
recovered  under  that  resolution. 

The  real  meaning  of  the  proposition,  however,  is  not  that  the  resolution 
of  1  ( 80  was  in  fact  repealed — for  they  are  now  seeking  to  obtain  the 
benefit  of  it  as  a  valid  subsisting  contract — but  that  Congress,  by  the 
resolution  of  1783,  repudiated  it,  or  declared  an  intention  not  to  execute  it. 

No  such  intention  is  deducible  from  the  resolution  of  1783 ;  and  that 
Congress  did  not  suppose  such  to  be  its  operation  is  manifest  from  the 
resolutions  of  January  26  and  February  11,  1784,  and  March  8,  1785, 

(IV  .Journals,  331,  337,)  in  which  half-pay  claims  are  admitted  to  be 
subsisting  obligations. 

The  resolution  of  1783  simply  provided  one  mode  of  discharging  the 
promise  made  in  1/80.  It  gave  the  officers  the  choice  of  a  sum  in  gross 
in  lieu  of  the  yearly  annuity.  The  latter  was  to  be  taken  away,  not  by 
the  operation  of  the  resolution,  but  by  the  act  of  the  party  in  accepting 
the  new  terms  offered  by  it.  There  is  no  expression  in  the  resolution  of 
1  ^  83  indicating  an  intention  to  cut  off  the  half-pay  of  any  officers  save 
those  who  should  accept  the  half-pay.  The  expression  is  that  the 

officers  “  shall  be  entitled  to  receive  ’  commutation — not  that  they  shall 
receive  it.  J 

But,  it  has  been  argued  that  this  acceptance  was  to  be  made  by  the 
lines  of  particular  States ;  that  the  acceptance  or  refusal  was  to  be,  and 
was,  determined  by  the  majority  or  by  some  other  part  of  the  officers  of 

the  lines,  and  that  thus  the  minority  were  deprived  of  their  rights  with¬ 
out  their  consent.  ° 

The  answer  to  this  is  twofold : 

First.  The  words  of  the  resolution  require  that  the  the  several  State 
lines  shall  act  collectively ,  but  do  not  authorize  any  number  less  than 
the  whole  to  cast  the  vote  of  the  whole  line.  No  rule  of  law  has  been 
cited  for  the  petitioner  which  would  authorize  any  number  less  than  the 
whole  to  act  for  the  whole  in  this  matter.  Nor  has  any  case  been  cited 
m  which  the  Congress  of  the  Confederation  sanctioned  such  a  construc¬ 
tion  of  the  resolution  of  1783.  If,  then,  any  part  of  a  State  line  did.  as¬ 
sume  to  act  for  the  whole,  it  may  be  admitted  that  the  non-consenting 
officers  were  not  bound  by  it ;  and,  moreover,  that  the  act  of  such  part 
aid  not  tulfill  the  conditions  of  the  resolution  so  as  to  entitle  any  of  them 
to  commutation.  But  this  only  shows,  that  the  accepting  officers  have 
received  what  they  were  not  bound  to  receive  or  entitled  to  receive.  The 

ettect  ot  their  having  received  what  they  were  not  bound  or  entitled  to 
receive,  is  another  question. 

Second.  The  United  States  do  not  rely  upon  the  vote  of  the  lines  or 
their  collective  assent  to  bar  this  claim ;  we  rely  upon  the  act  of  the  indi  ■ 
victual  omcer  himself  m  accepting  the  commutation. 
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The  resolution  of  March,  1783,  offered  to  each  officer  entitled  to  half¬ 
pay  a  sum  in  gross  in  lieu  of  half-pay :  Provided ,  that  no  officer  should 
receive  it  unless  the  State  line  to  which  he  belonged  had,  collectively,  ac¬ 
cepted  it.  This  is  the  substance  of  the  resolution.  In  other  words,  the 
resolution  enacted  that  the  officers  of  the  accepting  lines,  and  they  only, 
should  be  “entitled  to  receive”  the  commutation.  The  assent  of  the  line, 
communicated  through  the  channel  indicated,  was  a  condition  precedent, 
on  which  depended  the  right  of  each  officer  to  receive  commutation.  It 
may  be  proper  here,  however,  to  notice  the  fact,  that  although  the  resolu¬ 
tion  provides  no  other  mode  of  assenting  to  the  commutation  except  by 
classes,  yet  the  acceptance  of  many  individual  officers  was  communicated 
to  Congress.  (See  their  names,  IV  Journals,  p.  311.) 

Now,  the  officer  whose  right  to  half-pay  is  now  in  question,  went  for¬ 
ward  under  the  resolution  of  March,  1783,  and  claimed  the  commutation, 
and  it  was  allowed  him.  This  was  his  individual  act — an  act  entirely 
distinct  from  the  collective  act  of  the  line ;  an  act  which  he  was  not  re¬ 
quired  to  do,  and  which,  in  itself,  was  perfectly  voluntary.  He  thereby 
admitted  that  he  was  one  of  those  who  were  entitled  to  receive,  and  were 
willing  to  accept,  commutation  in  lieu  of  half-pay.  The  United  States 
acted  upon  this  admission,  and  admissions  which  have  been  acted  upon  by 
others  are  conclusive  against  the  party  making  them,  in  all  cases  between 
him  and  the  party  whose  conduct  he  has  thus  influenced.  This  class  of 
admissions,  says  Greenleaf,  (Evidence,  vol.  1,  sec.  27,)  “comprehends  not 
only  all  those  declarations,  but  also  that  line  of  conduct  by  which  the 
party  has  induced  others  to  act,  or  has  acquired  any  advantage  to  himself.” 

It  is  obvious,  from  what  has  been  said,  that  the  only  real  ground  on 
which  this  claim  rests,  is  not  that  Congress  did  repeal  the  resolution  of 
1780,  or  meant  to  do  so,  but  that  the  officer  believed  the  resolution  of  1783,  I 
and  the  proceedings  of  the  officers  of  his  line  under  it,  barred  his  claim. 
In  other  words,  that  he  accepted  the  commutation  under  a  mistake  of  law. 

The  cases  in  which  parties  have  been  held  not  to  be  concluded  by  acts 
done  under  mistake  of  law,  have  been  fully  collected  and  discussed  by  this 
court  in  the  case  of  Sturgess,  Bennett  &  Co.  vs.  The  United  States. 
The  doctrine  has  been  affirmed  in  cases  where  the  party  has  paid  money, 
or  done  some  act  to  his  prejudice  under  the  belief  that  he  was  compellable 
by  law  to  do  so ;  but  the  distinction  between  those  cases  and  tnis  is,  that 
here  he  has  obtained  an  advantage  or  exercised  a  privilege  ;  and  this,  not 
under  the  belief  that  he  was  compellable  by  law  to  do  so,  but  under  the 
belief  that  another  right  had  been  taken  away  by  law,  and  that  the  thing 
obtained  was  all  that  he  could  secure  in  lieu  of  it.  He  was  perfectly  aware 
that  he  was  relinquishing  a  just  claim  to  half-pay  for  life,  but  he  thought 
the  claim  desperate,  and,  therefore,  accepted  the  substitute  offered.  No 
case  has  been  cited  for  the  claimants,  nor  is  any  known,  in  which  a  party 
has  been  suffered  to  avoid  an  agreement  under  circumstances  like  these, 
upon  the  allegation  that  he  acted  under  a  mistake  of  law. 

It  has  also  been  said  that  Congress  did  not  fulfill  in  good  faith  the  terms 
of  the  resolution  of  March  22,  1783  ;  that  in  offering  specie  or  securities 
bearing  interest,  the  idea  was  held  out  that  the  securities  should  be  equiv¬ 
alent  to  specie,  whereas  in  fact  they  were  worth  when  issued  about  twelve 
cents  in  the  dollar. 
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In  answer  to  this  it  is  to  be  observed,  that  Congress  did  not  undertake 
to  guarantee  the  market  value  of  the  securities  offered.  Congress  kept 
faith,  and,  where  the  holders  declined  to  fund  them,  paid  the  certificates 
in  full,  principal  and  interest. 

Some  misapprehension  appears  to  exist  upon  this  point,  as  to  the  ope¬ 
ration  of  the  funding  act  of  August  4,  1790,  because  under  it  these  certi¬ 
ficates  were  receivable  at  a  discount.  It  is  true  they  were  not  received 
under  that  act  at  their  nominal  value  ;  but  this  was  not  because  they  were 
considered  to  be  worth  less,  but  because  the  funded  debt  would  be  worth 
more.  It  was  expected  that  the  debt,  not  being  redeemable  at  pleasure, 
as  the  certificates  were,  would  very  soon  be  much  above  par.  (See  Secre¬ 
tary  Hamilton’s  Report,  Am.  State  Papers — Finance,  vol.  1.)  But 
funding  under  the  act  of  1790  was  entirely  optional  with  the  holders  of 
the  certificates.  The  9th  section  of  the  act  declares,  that  none  shall  be 
prejudiced  by  declining  to  subscribe  their  certificates  ;  and  those  not  sub¬ 
scribed  were  paid  in  full. 

II.  The  intention  of  the  Resolution  of  March  22,  1783,  was  not  to  take 
away  any  right  of  the  officers ,  but  to  give  them  an  additional  right , 
valuable  in  itself. 

It  has  been  said  that  Congress  drove  a  hard  bargain  with  the  officers, 
taking  advantage  of  its  own  power  and  their  weakness  and  necessities. 
This  is  a  subject  that  ought  to  be  fully  understood;  and 

First,  as  to  the’ circumstances  under  which  the  commutation  was  offered. 
This  proposition  originated  with  the  army,  not  with  Congress.  Con- 
I  gress  appears  to  have  been  perfectly  satisfied  with  the  half-pay  system,  but 
■  some  of  the  States  regarded  it  with  great  aversion.  They  did  not  wish 
to  see  their  military  officers  distinguished  from  the  great  mass  of  citizens 
by  being  the  pensioners  of  an  independent  power.  (See  Letter  from  the 
Council  of  Massachusetts,  IV  Journals  of  Congress,  276,  and  Officers’ 
Memorial,  Id.  page  206.)  The  States  at  this  time  were  the  real  sovereigns  ; 
Congress  was  a  mere  assembly  of  ambassadors.  The  army  was  in  the  pay 
of  the  States  ;  the  officers  were  appointed  by  them,  though  commissioned 
by  Congress.  Whatever  Congress  might  resolve,  was  of  no  effect  unless 
concurred  in  by  the  States  ;  and  the  officers  of  those  States  in  which  the 
half-pay  system  was  regarded  with  aversion  must  have  felt  that  it  would 
be  dangerous  to  brave  public  sentiment  at  home,  relying  upon  no  other 
support  than  that  of  Congress.  The  States  might,  as  Massachusetts 
afterward  did,  on  this  account  withhold  their  quotas  from  the  common 
treasury,  and  in  this  way  at  least  might  render  the  resolution  a  dead  letter. 

Under  these  circumstances  the  officers  from  New  Jersey  and  the  East¬ 
ern'  States  petitioned  for  a  sum  in  gross  in  lieu  of  half-pay  for  life,  (IY 
Journals,  206,)  and  Congress  passed  the  resolution  of  March  22,  1783, 
making  the  offer  of  commutation ;  and,  read  “  by  the  light  of  surrounding 
circumstances,”  the  resolution  speaks  a  very  different  language  from  that 
attributed  to  it. 

It  declares  in  the  preamble  that  the  public  faith  is  pledged  to  the  grant 
of  half-pay.  It  then  proceeds  to  enact  that  the  officers  shall  be  entitled 
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to  a  sum  in  gross  in  lieu  of  half-pay  for  life,  provided  that  the  officers 
shall  not  make  their  election  individually,  but  collectively,  by  State  lines, 
&c.  The  object  of  this  provision  was  clearly  this  :  the  commutation  was 
intended  to  obviate  the  objections  interposed  by  some  States ,  but  not  felt 
in  others ;  and  therefore  the  question  of  commutation,  or  no  commutation, 
should  be  decided  according  to  States.  This  still  more  clearly  appears  from 
the  provision  made  for  officers  who  had  previously  retired  entitled  to  half¬ 
pay  ;  they  too  were  to  make  their  election  collectively,  not  in  common  with 
the  State  lines  to  which  they  had  belonged,  but  collectively  in  the  States  in 
which  they  resided. 

Congress  was  in  no  condition  to  make  hard  terms  with  the  officers. 
The  memorial  containing  the  demands,  of  which  commutation  was  one, 
was  at  first  treated  with  neglect  by  Congress  ;  and  it  was  on  this  ground 
that  the  anonymous  writer  of  the  famous  “Newburg  letters  ”  endeavored 
to  incite  the  army  to  mutiny.  (See  IV  Journals  of  Congress,  p.  206  to 
212.)  General  Washington’s  letter  to  Congress  reporting  that  movement, 
and  the  measures  he  had  taken  upon  the  occasion,  was  dated  March  18, 
1T83  ;  and  four  days  after,  the  resolution  offering  commutation  was  passed. 
It  was  a  time  of  most  imminent  danger  to  the  Republic ;  and  this  alone, 
were  there  no  other  evidence,  would  prove  that  Congress  could  not  have 
intended  to  wrest  from  the  officers  any  of  their  rights,  or  to  do  them  any 
injustice  whatsoever.  Some  other  occasion  would  have  been  chosen  to 
effect  such  a  design. 

III.  The  commutation  offered  was  a  fair  equivalent  for  the  half -pay. 

What  were  the  merits  of  the  commutation  as  a  money  transaction? 
For  a  life  annuity  of  $100  per  annum,  Congress  offered  a  bond  of  $1,000, 
equal  to  $60  per  annum  forever.  That  is,  the  officers  were  allowed  to 
choose  between  $100  per  annum  for  life,  or  $60  per  annum  forever. 
The  security  for  payment  was  the  same  in  both  cases — the  faith  of  Con-  j 
gress.  The  commutation  certificates  are  decided  as  worthless ;  but  the 
question  is,  whether  it  was  not  as  good  as  the  half-pay,  and  what  then  : 
was  the  half-pay  worth  ?  If  the  market  value  of  commutation  certificates 
was  twelve  cents  in  the  dollar,  what  would  the  half-pay  have  brought  in 
the  market?  I  will  venture  to  say,  that  upon  commercial  principles,  and  ; 
to  be  sold  in  the  market,  the  commutation  was  worth  more  than  the  half¬ 
pay.  It  was  of  ascertained  value  and  negotiable,  while  the  half-pay  was 
not  in  marketable  shape.  In  all  public  securities,  as  well  as  private  obli¬ 
gations,  negotiability  increases  their  value.  But  even  the  market  value 
of  an  annuity — i.  e.  its  -value  to  those  who  wish  to  purchase  and  settle 
themselves  upon  such  a  support  for  life — is  no  criterion  of  its  value  to  a 
number  of  men  taken  collectively.  The  very  small  number  of  persons  in 
the  community  who  purchase  annuities  for  themselves,  gives  good  ground 
to  believe  that  very  few  of  the  officers  would  not  gladly  have  sold  their 
annuities  at  a  price  far  below  the  commutation  offered.  The  old  and 
broken  in  health  could  not  expect  to  enjoy  it  long.  To  those  who  had 
families  to  provide  for,  it  afforded  nothing  to  leave  behind  at  their  death. 
To  the  young  and  active  it  gave  no  capital  to  aid  them  in  entering  into  a 
new  business.  It  is  not,  therefore,  at  all  surprising  that  the  annuity  was 
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relinquished,  and  commutation  was  accepted,  by  the  lines  of  all  the  States 
without  exception. 

But  another  circumstance  is  equally  conclusive  on  this  point.  Penn- 
sy  vania  and  Virginia  had  anticipate  1  Congress  in  promising  half-pay  for 
life  to  the  Continental  officers  of  their  own  lines.  In  those  States  and  in 
some  others,  tne .half-pay  system  was  regarded  with  favor.  Why  then 
did  the  officers  of  tnose  States— the  lines  collectively— accept  the  commu¬ 
tation  in  lieu  of  half-pay  ?  Solely  because  it  was  regarded  as  an  advan¬ 
tageous  pecuniary  arrangement ;  they  could  have  had  no  other  motive  to 
accept  It. 

Although  I  have  pursued  this  subject  further  than  the  legal  grounds  of 

SteSSTSTiSK  f'“  “ici"s  *"  °‘h" 

■  Tlley  t.°  Prove  tbat  their  officers  received  the  commutation  unwill- 
,  g  Z  i  ntheir  °Wn  vo.luntary  act  in  demanding  and  receiving  it  be  dis- 

ermine  tv'7’  after,reJ®ctlnS  *is  only  legal  evidence,  will  this  court  de- 
j  ■  ,  -egiee  o.  leluctance  which  shall  indicate  an  enforced  accept- 

ance,  or  how  discriminate  between  those  who  received  their  certificates 

rfm°“Stran?e’  dissatisfied  looks,  or  placid  sub- 

,  ,  _  ia  ,  a  ter  t.ie  legal  test  is  set  aside,  will  prove  the  act  to 

have  been  involuntary  ?  ’  1  w 

Again,  they  offer  to  credit  the  Government  with  the  commutation  cer- 

mvment  in^d V1  PT*1  But  h<W  jf  ***5  ?fficers  held  on  to  and  received 
p  yment  m  full ,  or  if  they  surrendered  it  in  order  to  draw,  as  some  did, 

cates 'to  'h  pe.nS1°“  j  .  f‘re.  tbe  carefll!  and  prudent  who  held  their  certifi- 

thriTtlessbwChhar?ldtri-  1  theU'  vn°min,al  value’  while  the  ^Provident  and 
Th  s  m.It  <J  Tn’  are  charged  with  only  one-eighth  of  the  amount  ? 

funding  WaSi  I1!7  co“sldered  when  the  measures  were  taken  for 
.  '  nfl  h  natlonal  dfbt»  and  the  conclusion  was  then  reached,  which 

helT  PnnclPaIs  of  law  aud  equity  is  inevitable,  that  the  assignees  or 

in  eernf  M  /nf  plaCe  °f  the  officers>  and  held  the  guar- 

°f  public  faith  which  had  been  given  to  the  latter.  The  certificates 

Ls  been  red  that  ground  and thus  the  public  faith  pledged  to  the  officers 
aas  been  redeemed,  and  they  have  been  paid  in  full. 

il,„  r  aln’  t: ues<ei  certihc,ates  were  given  in  discharge  of  a  debt.  How  are 

f  ir^h°trS  f  thnm  enutled  t0  a  different  mode  of  settlement,  and 
ZZhJ  !)an!  iaf  beAen  shown  to  holders  of  all  similar  certificates 

lue  himfoT  JTtJ  dUS  ’  •  An  llaTg  received  a  certificate  for  f 2,400, 
dm  Z  %m±tar y  se™ces>. sold  d  p°r  $80°i  and  it  is  now  proposed  to  pay 
im  the  difference.  The  private  soldier,  for  his  faithful  service  to  the  end 

Is  hIvaer,tbeCrdra/ertlfiCate  j°r  $8°1  ond  S°Id  ifc  for  *10;  must  he  not, 
han  that  nf  Z  dl^erenoe  “ade  g°od  ?  Their  case  is  much  stronger 
han  that  of  the  officers.  The  officers  were  promised  securities  and 

ionpv*eS  W6r?  g-1V6n  t,hem‘  But  tbe  soldiers  were  promised  money’  and 
loney  was  not  given  them ;  they  got  certificates  only.  J 

dietW  ihl TiTv  1°“  Wljat  consideration  the  certificate  was  given; 
ieMh  rt.»h  l  debt,  lt,d/scha^ed.  ™s  for  military  supplies  or  military  ser- 
as  as  fV  C.an?  •  a ,  ?en  bc!uidated;  and  the  man  who  furnished  flour 
as  fair  a  claim  before  this  court  for  the  agreed  price  of  his  flour  as 
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the  man  who  wielded  the  sword  or  musket  has  for  the  agreed  price  of  his 
service,  and  if  either  is  indemnified  for  the  deprecation  of  the  certificate 
given  him,  by  no  principal  of  justice  can  it  be  withheld  from  the  other. . 

As  this  claim  has  been  so  strongly  urged  as  one  of  extraordinary  merit, 
it  has  been  discussed  without  alluding  to  the  fact,  that  it  is  barred  by 
limitation  under  the  resolution  of  November  2,  1785,  (IV  Journals,  603,) 
and  July  28,  1787,  (Id.,  762,)  and  the  act  of  February  12,  1793, 

(i  Sat.,  sol.)  McPherson, 

Deputy  Solicitor . 


A  REVIEW  0E  THE  U.  S.  SOLICITOR’S  BRIEF. 


The  Solicitor  for  the  United  States  bases  his  objections  to  these  claims 

upon  three  general  propositions,  to  wit :  .  - 

r<<  1st.  The  acceptance  of  commutation  was  a  valid  accord  and  satisjae - 

tiovt 99 

2d.  The  intention  of  the  Resolution  of  March  22,  1783,  was  not  to 
take  away  any  right  of  the  officers,  but  to  give  them  an  additional  right, 

valuable  in  itself.” 

«  3d.  The  commutation  offered  was  a  fair  equivalent  tor  halt-pay. 

I  As  to  the  first  proposition,  the  Solicitor  says  :  “An  accord  is  de¬ 
fined  by  Story  to  be  an  agreement  between  two  parties  to  substitute  some 
equivalent  in  satisfaction  of  a  claim  due  from  one  to  the  other.  Such  an 
agreement  must  be  advantageous,  in  full  satisfaction,  certain,  and  per¬ 
fectly  executed.”  .  _  .  T  , ,  . 

After  a  close,  and,  I  hope,  an  impartial  investigation,  I  am  unable  to 

find  any  of  the  necessary  concomitants  appearing  in  the  whole  history  ot 
this  transaction,  (which  the  Solicitor  says,  upon  the  authority  ol  Story,] 

make  a  valid  accord  and  satisfaction. 

There  has  been  no  definite  period  fixed  as  the  close  of  the  Revolution¬ 
ary  war.  By  authority  of  Congress,  hostilities  ceased  in  April,  1783, 
and  we  shall  assume  that  the  war  ended  at  that  time.  The  half-pay  o 
the  officers  was  to  begin  at  the  termination  of  the  war  or  the  time  ot  then 
reduction.  More  than  two-thirds  of  the  officers  had  been  reduced  undei 
the  resolves  of  the  2d  and  21st  October,  1780;  31st  August,  1781; ;  7tt 
August,  1782,  and  23d  April,  1783.  A  Captain  who  retired  m  October 
1780,  on  half-pay,  which  was  $240  per  annum,  would  be  entitled  to  foyol 
on  the  1st  January,  1785;  (but  very  few  commutation  certificates  wer 
issued  previous  to  this  date,  though  some  were  in  the  fall  and  winter  ol 
1784,)  or,  if  he  retired  in  December,  1781,  there  would  be  due  him  $720 
if  in  August,  1782,  there  would  be  due  him  $560 ;  if  in  April,  1783 
there  would  be  due  him  $400.  These  sums  were  due  in  specie,  not  u 
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depreciated  paper.  They  made  no  contract  with  the  Government  to  take 
paper  for  their  services  at  any  time. 

Then  here  is  a  certain  sum  of  money  due  from  the  Government  to  an 
officer,  the  amount  of  which  depends  upon  his  rank  and  the  period  of  his 
reduction  between  1780  and  1785.  If  a  higher  grade  than  a  Captain,  it 
was  more ;  if  a  lower,  it  was  less  than  the  sums  above  named.  Now  the 
Solicitor  says,  when  he  got  his  commutation  certificate,  “Ae  received  some¬ 
thing  before  he  was  entitled  to  anything,  and  while  it  was  yet  uncertain 
whether  he  would  ever  be  entitled  to  anything .”  And  what  did  he  get? 
Why,  if  a  Captain,  he  got  a  certificate,  purporting  to  be  a  Government 
security,  for  $2,400,  but  the  real  value  of  which  was  not  more  than  $300, 
for  a  certain  ascertained  amount  already  due,  of  either  $980,  $720,  $560, 
or  $400 ;  besides  relinquishing  a  lifetime  annuity  of  $240.  I  am  at  a 
loss  to  see  what  advantage  it  was  to  an  officer  to  relinquish  a  debt  due  in 
gold  or  silver,  for  a  paper  certificate  upon  which  he  could  not  realize 
more  than  one-third  or  one-fourth  of  the  amount  already  due,  besides 
what  might  afterwards  accrue.  It  was  not  upon  a  basis  of  depreciated 
currency  that  Congress  contracted  with  these  officers.  The  pay  of  the 
army  was  fixed  upon  a  specie  basis,  and  in  specie  it  should  have  been 
paid  when  it  became  due ;  and  it  comes  with  a  very  bad  grace  from  the 
Government  now  to  be  drawing  a  comparison  between  the  relative  value 
of  a  commutation  certificate  for  $2,400  and  a  half-pay  certificate  for 
$240. 

“In  full  satisfaction .”  It  is  a  principle  already  laid  down  by  this 
court,  and  one  which  has  reason  and  common  sense  to  sustain  it,  that  a 
party  cannot  discharge  a  debt  by  the  payment  of  a  smaller  sum  than  that 
which  is  due,  and  it  will  appear  that  there  was  largely  more  due  these 
officers  whom  I  now  represent,  when  they  received  commutation  certifi¬ 
cates  than  what  was  their  certain  known  value,  or  than  they  realized  by 
the  sale  of  then.  The  records  in  the  Department  show  that 

Lieut.  Towson  received  commutation,  Feb.  1,  1785 . $1,600 

“  June  1,  1785 .  2,’000 

April  19,  1785 .  2,000 

August  10,  1784 .  1,600 

November  15,  1784, .  1,600 

June  15,  1785 .  2,400 


u 


a 

u 


u 

u 

u 

u 

u 


u 


u 

a 

u 


u 


Johnston 
Carrington 
Cannon 
Cornet  Scott 
Surgeon  Cutting 
“  Baldwin 

Now  admitting  that  these  officers  did  not  retire  on  half-pay  until  April, 
1783,  there  would  be  due  each  one  of  them,  reckoning  from  that  date, 
the  following  sums,  viz  :  to 

Lt.  Towson,  half-pay  from  April,  1783,  to  Feb.,  1785, ..$293,  value  of  com ’n  cert.  $200 
Johnston  “  “  June  1  “  ..  466,  “  240 

Carrington  “  “  Apl.  19  “  ..  400,  “  <<  240 

Cannon  “  “  Aug.10,1784. .  213,  “  <«  200 

Cornet  Scott  “  “  Nov.  15  “  ..  266,  “  ««  200 

Surg’n  Cutting  “  “  June  15  “  ..  300,  “  “  300 

Baldwin 

From  this  it  appears  that  they  did  not  realize  from  their  certificates  an 
amount  equal  to  the  sums  already  due  on  account  of  half-pay,  and  they 
could  not,  therefore,  have  been  in  full  satisfaction  of  five  years  full-pay, 
as  they  purported  to  be. 


“It  was  certain — consisting  in  the  present  delivery  of  a  public  negoti¬ 
able  security.” 

The  certificate,  it  is  true,  was  delivered ;  but  the  contract  was  not  for 
such  certificates  as  were  given  as  an  acknowledgment  of  the  debt,  it  was 
for  money  (specie)  or  its  equivalent  securities.  Neither  the  money  was 
paid  nor  the  security  for  its  payment  was  given  at  the  time ;  (and  they 
were  dealing  with  and  for  the  present,  not  for  the  future.)  Security, 
says  Webster,  upon  the  authority  of  Blackstone,  is  “anything  given  or 
deposited  to  secure  the  payment  of  a  debt  or  the  performance  of  a  con¬ 
tract  ;  as  a  bond  with  surity,  a  mortgage,  the  endorsement  of  a  respon¬ 
sible  man,  a  pledge,”  &c.  Did  these  certificates  rest  upon  any  basis  of 
this  sort,  or  was  there  any  guarantee  accompanying  them  save  a  mere 
possibility  of  their  redemption  ?  Mr.  Boudinot,  who  was  President  of 
Congress  in  1783,  says  of  these  certificates,  “ from  the  personal  knowl¬ 
edge  I  have  of  the  transactions  of  that  time ,  1  can  venture  to  say ,  that  no 
idea  of  payment  was  ever  entertained .  They  were ,  in  fact ,  and  were  so 
considered ,  evidences  of  the  liquidated  and  specific  sums  due  to  the  credit- 
tors  of  the  United  States .”  See  Annals  of  Congress,  vol.  1,  p.  1212. 

But  the  best  test  of  the  soundness  of  a  “public  negotiable  security”  is  its 
present  market  value,  and  as  these  were  only  worth  eight  cents  in  the 
dollar,  it  is  clear  that  they  had  not  public  confidence  to  rest  upon,  much 
less  a  property  basis.  The  amount  agreed  upon,  then,  was  not  certain. 

uIz  was  fully  executed .”  As  before  intimated,  time  was  a  material 
element  in  this  compromise,  and  the  terms  were  the  full  amount  in  money 
or  its  equivalent.  If  the  certificates  were  worth  their  full  value  in  spe¬ 
cie,  why  did  they  suffer  depreciation  in  comparison  with  specie  when  is¬ 
sued.  It  is  true  that  forty  years  after  their  date  they  were  canceled  un¬ 
der  the  funding  act  of  August  4,  1790,  but  not  by  paying  them  in  full, 
principal  and  interest,  but  by  a  loss  to  the  holders  of  from  30  to  40  per 
cent.,  as  I  shall  hereafter  show.  But  they  were  negotiating  for  the  exi¬ 
gencies  of  the  present  time,  not  the  future  ;  and  the  full  execution  of  the 
agreement  depended  upon  present,  not  future  transactions.  It  was  not 
then,  Ufully  executed ”  at  the  time. 

We  come,  then,  to  the  main  point  at  issue,  and  it  is  this :  did  Congress 
by  the  passage  of  the  resolution  of  the  22d  March,  1783,  place  any  of 
the  officers  of  the  Revolutionary  army  in  such  a  position  with  respect  to 
their  half-pay,  as  that  they  wer e  forced  to  commute  it  for  five  years’  full- 
pay  ?  From  the  plain  reading  and  common  sense  view  of  the  resolution, 
we  think  that  such  an  inference  is  clearly  deducible.  To  say  otherwise, 
it  would  be  difficult  to  conceive  what  Congress  meant  by  the  following 
clause  in  the  act :  “ Provided ,  it  be  at  the  option  of  the  lines  of  the  respect¬ 
ive  States ,  and  not  of  officers  individually  in  those  lines ,  to  accept  or  re¬ 
fuse  the  same,”  &c.  The  line  of  a  State  being  composed  of  all  the  regi¬ 
ments  in  that  State,  their  officers  were  required  to  choose  between  these 
two  modes  of  payment.  And  how  was  this  choice  to  be  made?  Were 
the  ordinary  rules  which  govern  in  such  cases  to  apply  here  ?  The  ma¬ 
jority  voting  for  or  against  a  proposition,  the  minority  were  bound 
thereby,  and  their  decision  pass  as  the  sense  of  the  whole.  Upon  this 
point  there  can  be  no  question,  for  the  individual  officer  is  expressly  pre- 


eluded  from  a  voluntary  choice.  If  he  be  found  in  the  minority  he  is 
bound  by  the  decision  of  the  majority,  however  much  it  may  be  preiudi- 
cial  to  his  interests.  Congress  did  not  intend  to  be  embarrassed  with 
two  modes  of  payment  in  any  one  State,  and  hence  they  were  to  choose 
by  lines,  and  not  officers  individually.  And  if  this  view  be  a  correct  one 
with  respect  to  such  officers  as  were  in  the  minority  when  the  vote  was 
taken,  if,  indeed,  it  ever  was  taken  by  the  few  regiments  that  were  then 
in  the  field,  Congress  did  force  upon  them  a  substitute  for  their  half.pay 
which  substitute  was  not  an  equivalent,  and  they  are  not,  therefore  in 
law  or  equity,  bound  by  its  terms ;  it  being  forced  upon  them  by  a  ma- 

i°o'it‘Ir°f  ^ eliVoo°ther  offioers  and  in  conformity  with  the  resolution  of 
22d  March,  1783. 

But  the  Solicitor  for  the  United  States,  viewing  this  commutation  res¬ 
olution  from  another  stand-point,  arrives  at  a  totally  different  conclusion. 

His  argument  is,  that  the  only  construction  compatible  with  the  justice 
and  magnanimity  of  Congress  is,  that  the  vote  of  the  line  of  any  one 
!  State  must  have  been  unanimous,  and  that  without  this  unanimity  com¬ 
mutation  could  not  have  been  granted  to  any  of  the  officers  belonging  to 
that  Staie,  and  that  as  the  Continental  line  of  the  State  of  Virginia  did 
receive  commutation,  the  conclusion  is  that  the  vote  to  receive  it  was 
unanimous  and  voluntary. 

.  11  aPPears  tliat  332  officers  belonging  to  Virginia  were  reported  as  be^ 
mug  “d  t0  commutati°n,  they  having  served  to  the  end  of  the  war. 
ihese  officers  were  m  command  of  the  16  regiments  which  constituted  the 
Virginia  Continental  line*  Now  suppose  that  15  of  these  regiments 
should  agree  to  accept  commutation,  and  the  16th  refuse  the  proposition 
of  course  according  to  this  construction,  they  could  not  avail  themselves 
of  the  pi  ovisions  of  this  law.  But  still  further,  suppose  that  every  officer 
save  one  m  these  16  regiments  should  prefer  the  commutation  to  the  half¬ 
pay  for  life,  and  this  one  dissenting  officer  belonged  to  the  lowest  commis¬ 
sioned  grade  in  the  army ;  are  these  331  officers  to  be  barred  from  ac¬ 
cepting  a  proposition  which  to  them  may  seem  advantageous,  because  it 
foes  not  accord  with  the  wishes  of  one  of  their  brother  officers  ?  I  funn¬ 
ily  apprehend  Congress  did  not  intend  to  pass  any  such  foolish  resolution, 
nut  it  such  was  the  intention,  that  every  officer  belonging  to  any  State 
me  should  say  aye  to  this  commutation  proposition  before  auy  officers 
:ould  avail  themselves  of  it,  they  must  have  made  the  proposition  in 

nockery,  or  accompanied  it  with  the  potent  intimation,  you  take  this  or 
mu  get  nothing.  J  1 

However,  we  are  not  left  to  mere  conjecture  as  to  the  meaning  of  Con¬ 
fess  up0n  this  subject.  The  case  of  Col.  McLane,  who  was  a  hio-hly 

aTre0  tired  hv  U*  to  3e’?  leSlon’ ls  “  It  appears  that  he 

.ad  le-tired  by  leave  of  Gen.  Washington,  on  half-pay  in  1782;  and  the  fol- 

iwmg  year, when  that  half-pay  became  due,  he  applied  to  the  Commissioner 

f  Army  Accounts  for  it,  but  was  told  that  he  could  not  get  it ;  that  Col 

iee  had  commuted  for  him  and  that  a  certificate  for  five  years’  full  mv 

?s  all  he  could  get.  He  denied  Col.  Lee’s  authorityto7 commute Z 

im,  and  protested  against  the  legality  of  the  act,  (see  American  State 
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mode  of  payment  was  all  he  did  get  or  ever  could  have  gotten,  although 
in  no  respect,  either  directly  or  indirectly,  was  he  a  party  to  the  compro¬ 
mise.  Now  according  to  the  Solicitor’s  interpretation,  the  protest  of  Col. 
McLane  rendered  the  issue  of  commutation  certificates  to  the  officers  of 
Lee’s  legion  an  unlawful  act,  and  had  the  officer  charged  with  this  busi¬ 
ness  done  his  duty,  not  one  of  them  would  have  been  paid  with  commu¬ 
tation  certificates,  nor  would  any  of  the  officers  of  the  Virginia  line  have 
received  it,  because  the  vote  was  not  unanimous  and  therefore  not  lawful. 
But  it  appears  that  no  vote  was  ever  taken,  for  the  Commissioner  says 
that  Col.  Lee  has  commuted,  &c.,  and  if  he  assumed  to  speak  for  all  his 
subordinate  officers,  it  is  but  fair  to  presume,  considering  the  surrounding 
circumstances— the  absence  of  more  than  half  of  them  from  the  field — 
that  other  commanders  of  regiments  assumed  the  same  authority. .  At 
any  rate,  we  undertake  to  say,  and  expect  to  prove  conclusively,  if  we 
are  allowed  to  take  testimony  in  these  cases,  that  there  was  no  such 
unanimous  consent  given  to  this  substitute  by  the  Virginia  officers,  as  the 
Solicitor  says  must  have  been  given  before  they  would  have  been  allowed 
the  provisions  of  the  act.  And  in  proof  of  this  I  beg  to  present  here  the 
testimony  of  General  Smith  of  Maryland,  who  was  a  distinguished  officer 
in  the  Revolutionary  war.  He  says,  on  the  floor  of  the  U.  S.  Senate,  in 
1828,  when  the  bill  for  the  relief  of  the  surviving  officers  of  the  Revolu¬ 
tionary  war  was  under  consideration : — 

“Mr.  Smith,  of  Maryland,  rose  to  notice  an  error  which  might  as  well 
be  corrected.  It  was  stated  in  the  report  of  the  Secretary  of  War,  to 
which  allusion  has  been  made,  that  the  line  of  Maryland  consented  to  ac¬ 
cept  the  commutation.  This,  he  believed,  was  not  the  case,  and  that  the 
officers  never  consented.  He  was  convinced  the  army  under  General 
Green  had  no  share  in  the  acceptance  of  commutation.  Mr.  S.  had  com¬ 
municated  last  year  with  Major  Howard  upon  this  subject,  who  said  that 
those  officers  were  never  consulted.  He  also  conversed  this  morning  with 
General  Reed,  who  confirmed  his  impression  that  the  Maryland  line  did 
not  consent  to  receive  the  commutation.  They,  therefore,  could  never  in 
fact,  have  come  under  the  provisions  of  the  commutation  law.  It  was 
true,  that  when  they  came  home  from  service  they  found  that  the  law  had 
passed  and  that  they  must  take  the  commutation  or  nothing.  The  alter¬ 
native  was  to  take  it  or  starve,  and  it  was  not  unnatural  to  suppose  that 
they  chose  the  former.  This  was  the  case  with  the  whole  Maryland  line. 
(Debates  in  Congress,  1827-28,  vol.  4,  part  1.) 

And  if  we  sustain  this  position  we  are  then  driven  to  the  inevitable  con¬ 
clusion  that  after  it  had  been  signified  to  Congress  that  the  line  of  Vir¬ 
ginia  had  agreed  to  receive  commutation,  no  matter  whether  the  sense  of  1 
the  line  had  been  taken  in  accordance  with  the  spirit  of  the  resolution  or 
not,  it  from  that  hour,  if  not  so  intended  before,  became  a  law,  binding 
upon  each  officer  interested,  and  from  which  there  was  no  appeal.  And 
here  again  I  refer  you  to  what  another  Senator  said  upon  the  same  occa-  J 

sion  to  which  reference  has  been  had. 

“Mr.  Van  Buren  said — The  petitioners  with  reason  complained  that 
without  ever  having  consented  to  be  bound  by  the  acts  of  their  brother 
officers,  their  personal  rights  were  made  to  depend  upon  the  decision  of 
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the  lines  and  not  upon  their  own  individual  assent.  This  is  admitted  to 
have  been  the  fact.  Two  months  were  allowed  to  the  officers  of  the  lines 
under  the  immediate  command  of  General  Washington,  and  six  months  to 
those  of  the  Southern  army,  to  give  their  assent  to  the  compromise.  It 
does  not  appear  that  the  lines  of  the  Southern  army  ever  did  give  their 
assent.  Indeed  it  is  stated  by  a  distinguished  Revolutionary  officer  on 
this  floor,  (General  S.  Smith)  that  they  never  did.  It  does  not  appear  that 
there  ever  was  a  meeting  of  the  officers  of  the  Northern  army  for  the  pur¬ 
pose  of  deciding  upon  the  question,  and  it  is  affirmed  that  there  was  none. 
To  assume,  then,  that  the  assent  of  each  individual  was  given  under  cir¬ 
cumstances  like  these,  appears  to  my  mind  harsh  and  unjust.”  Ib.  174. 

Congress  had  prescribed  no  definite  mode  as  to  how  the  choice  between 
half-pay  and  a  commutation  of  it  should  be  made,  nor  did  they  presume 
to  inquire  how  the  result  was  reached.  It  was  sufficient  for  them  to  learn 
for  the  first  time,  on  the  31st  October,  1783,  seven  months  and  ten  days 
after  the  resolution  was  passed,  that  the  lines  of  the  States,  from  New 
Hampshire  to  Virginia  inclusive,  had  agreed  to  accept  commutation.  See 
Journal  of  Congress,  vol.  iv,  p.  311.  And  from  that  day  to  the  present 
it  has  been  the  practice  of  Congress  and  the  Executive  Departments  to 
discard  all  claims  for  half-pay  for  life,  and  in  no  case  has  such  a  claim 
ever  been  allowed,  except  in  that  of  the  heirs  of  Dr.  Baird.  It  appears 
that  some  officers  did  venture  to  ask  Congress  to  redeem  their  pledge  to 
them  of  half-pay,  but  in  all  such  cases  where  they  were  found  entitled  to 
I  it,  commutation  in  lieu  thereof  was  given,  which  clearly  proves  that  they 
I  had  no  choice  but  had  to  abide  by  the  decisions  of  the  lines  of  their  States 
and  the  judgment  of  Congress  in  their  cases.  So  the  case  of  Samuel  J. 
Axton  and  others.  List  of  private  claims. 

Upon  examination,  it  will  be  found  that  from  70  to  80  Revolutionary 
officers  have  received  commutation  by  special  acts  of  Congress,  and  that 
at  a  time  when  there  was  largely  more  due  them  as  half-pay  than  the 
commutation  of  five  years’  full-pay  amounted  to,  with  the  interest  allowed 
by  the  “Funding  Act”  added.  Now  why  was  it  that  they  did  not  claim 
the  larger  sum  of  half-pay,  and  why  was  it  that  Congress,  acting  in  a 
spirit  of  justice  and  magnanimity,  did  not  give  it  to  them.  The  commit¬ 
tees,  when  they,  made  a  favorable  report  upon  such  claims,  always  de¬ 
clared  them  entitled  to  the  provisions  of  the  resolution  of  21st  October, 
1780,  which  granted  half-pay  for  life ;  but  commutation  being  its  substi¬ 
tute  and  in  lieu  of  it,  all  rights  under  the  former  were  merged  in  the  lat¬ 
ter  act,  as  they  construed  it,  and  commutation  in  every  case  was  given  as 

Sits  equivalent. 

But  we  are  told  that  “there  is  no  expression  in  the  resolution  of  1783 
indicating  an  intention  to  cut  off  the  half-pay  of  any  officers  save  those 
who  should  accept  commutation.  The  expression  is  that  the  officers  shall 
be  entitled  to  receive  commutation,  not  that  they  shall  receive  it.”  Do 
the  words,  “ entitled  to  receive ,”  imply  the  right  of  election  or  choice  upon 
the  part  of  the  officers  to  accept  or  refuse  commutation  instead  of  half- 
<  pay  ?  We  do  not  so  understand  it,  and  it  is  very  certain  that  it  was,  and 
it  now,  the  practice  of  the  Government  to  discard  any  such  idea.  The 
r  same  technical  expression  is  used  in  the  resolutions  of  May  15,  1778, 
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October  21,  1780,  and  January  17,  1781,  and  only  imports  that  the  Gov¬ 
ernment  would  owe  the  persons  to  whom  they  refer,  a  debt,  after  the 
terms  therein  specified  had  been  complied  with.  It  meant  that  they 
should  have  a  right  to  come  in  and  claim  whatever  benefits  they  offered. 

It  was  his  right,  his  due — he  was  entitled  to  it.  Now  the  resolution  of 
March,  1788,  says  the  same — -shall  be  entitled  to  receive,  &c. — entitled  to„  ; 
receive  commutation,  but  it  entities  them  to  nothing  else.  The  half-pay 
promise  is  rescinded,  so  far  as  it  concerns  them,  by  the  action  of  their 
line,  and  they  are  entitled  to  this  substitute  in  lieu  of  half-pay ;  for  Con¬ 
gress,  regarding  this  new  mode  of  payment  as  binding  upon  each  officer, 
made  no  provision  for  half-pay  in  case  any  officer  should  prefer  it  to  its  sub¬ 
stitute;  and  they  could  not  say  to  the  Commissioner,  appointed  to  issue  com¬ 
mutation  certificates,  the  resolution  under  which  these  certificates  are  is¬ 
sued  does  not  force  us  to  accept  of  it  in  lieu  of  half-pay.  It  says  we  shall  be  I 
entitled  to  receive  it— it  is  our  right — but  we  waive  it  and  claim  our  half¬ 
pay.  Now  what  is  the  officer  to  do  ?  He  can’t  force  the  Commissioner 
to  give  him  his  half-pay,  for  Congress  has  not  authorized  him  to  pay  any  I 
such  claims,  and  if  he  goes  to  Congress,  that  body  would  say  to  him,  the  : 
line  of  your  State,  it  is  reported  to  us,  has  agreed  to  accept  commutation, 
and  the  acceptance  by  your  line,  though  you  may  have  voted  against  it, 
nevertheless  binds  you  as  an  individual.  The  acceptance  by  the  lines  of  i 
the  respective  States,  of  the  substitute,  signified  to  Congress,  renders,  ac¬ 
cording  to  our  Constitution,  the  half-pay  resolution  obsolete.  It  is  now 
a  dead  letter  and  you  have  no  rights  under  it. 

But  the  Solicitor  seems  to  waive  this  objection  and  places  his  defence 
uupon  the  act  of  the  individual  officer  himself  in  accepting  commute 
tion .” 

From  what  has  already  been  said,  it  clearly  appears  that  there  was  no 
other  alternative  for  them  but  to  accept  commutation,  if  they  wished  to 
get  anything  for  their  services,  and  the  Solicitor,  on  the  5th  page  of  his 
brief,  strengthens  this  position.  He  says,  uthe  States,  at  this  time, 
were  the  real  sovereigns  ;  Congress  was  a  mere  assembly  of  ambassadors. 
The  army  was  in  the  pay  of  the  States ;  the  officers  were  appointed  by 
them,  though  commissioned  by  Congress.  Whatever  Congress  might  re¬ 
solve,  was  of  no  effect  unless  concurred  in  by  the  States  ;  and  the  officers 
of  those  States  in  which  the  half-pay  system  was  regarded  with  aversion 
must  have  felt  that  it  would  be  dangerous  to  brave  public  sentiment  at 
home  ;  relying  upon  no  other  support  than  that  of  Congress.  The  States 
might,  as  Massachusetts  afterwards  did,  on  this  account,  withhold  their 
quotas  from  the  common  treasury,  and  in  this  way  at  least,  might  render 
the  resolution  a  dead  letter.”  If  then,  these  officers,  from  a  well-founded 
distrust  of  the  power  of  Congress  to  comply  with  its  promise  to  them,  be-  I 
cause  their  ability  to  do  so  depended  upon  the  steps  hereafter  to  be  taken 
by  the  States,  and  finding  that  the  State  of  Massachusetts  had  complained 
of  the  half-pay  promise  and  by  withholding  her  quota  from  the  common  > 
treasury,  had  actually  repudiated  it  so  far  as  she  was  concerned ;  it  is 
not  to  be  wondered  at  that  they  should  have  taken  commutation,  as  in 
that  they  would  get  some  compensation  for  their  arduous  and  protracted 
services. 
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The  promise  of  half-pay  by  Congress  being  in  danger  of  becoming  a 
dead  letter  by  the  refusal  of  the  States  to  provide  the  necessary  funds 
ioi  its  redemption,  is  a  circumstance  which  certainly  should  weigh  in  fa- 
vor  of  these  claimants.  The  commutation  being  the  only  plank  to  which 
they  could  cling  with  any  hope  of  relief  in  this  day  of  pecuniary  embar¬ 
rassment,  they  ventured  upon  it,  believing  that  as  Congress  found  them- 
se  ves  unable  to  comply  with  the  first  contract,  they  would  be  able  to 
make  good  to  the  very  letter  the  stipulations  of  the  second  promise. 

-then,  in  view  of  the  surrounding  circumstances  which  have  already 
been  alluded  to,  and  the  testimony  which  will  hereafter  be  adduced  to 
show  that  it  was  not  received  willingly  by  the  officers,  but  were  forced  to 
take  it  in  lieu  of  the  promised  half-pay  which  they  could  not  then  see  the 
remotest  probability  of  getting,  it  is  clearly  inferable  that  their  accept¬ 
ance  was  not  free  and  voluntary  and  should  not  now,  since  the  debtor 
has  become  rich  and  prosperous,  protect  him  against  these  just  and  legal 
demands.  Can  the  Court  so  decide  ?  D 

But  we  are  told  that  these  officers  in  accepting  commutation,  acted 
under  a  misapprehension  of  their  rights,  and  that  their  claims  were  good 
under  this  original  resolution.  ° 

We  can  hardly  suppose  that  so  large  a  body  of  intelligent  men,  some 
ol  whom  occupied  prominent  places  in  councils  of  the  nation  and  subse¬ 
quent  history  o,  the  country,  were  ignorant  of  their  legal  rights,  or  that 
among  all  the  great  men  of  that  day,  there  were  none  found  sufficiently 
informed,  to  direct  them  in  the  maintenance  of  those  rights.  Had  this 
courc  been  m  existence  in  that  day,-  vested  with  the  powers  it  has,  doubt¬ 
less  we  would  have  heard  far  less  of  the  coercive  measures  of  Congress  of 
protests  against  commutation,  of  forced  acceptances  of  commutation  cer¬ 
tificates,  &c.  &c.  ^  The  _  officers  could  and  would  have  been  heard  and 
their  legal  rights  investigated  according  to  principles  of  justice  and  equity. 
Ihey  would  have  found  counsel  in  that  day,  as  they  do  now  to  plead  their 
cause.  The  voice  of  such  men  as  Madison  and  Boudinot  and  Hartley  and 
fecott  and  Tucker  and  Seney,  who  plead  for  them  in  1790,  when  the  subject 
ot  funding  the  commutation  certificates  was  under  consideration,  which 
these  great  men  say  were  forced  upon  the  officers  by  the  arbitrary  action 
ot  Congress.  These  men  spoke  what  they  knew  and  testified  to  what  they 
had  seen  of  this  whole  transaction.  They  were  in  it  and  part  and  parcel 
ot  it  from  its  inception  to  its  termination;  and  certainly  when  they  speak 
then*  words  should  have  some  weight  and  meaning.  ‘  Mr.  Madison  who 
was  m  Congress  in  178-3,  and  voted  “aye”  on  the  passage  of  the  comma- 
_  tation i  Resolution,  says  in  the  course  of  the  debate  referred  to  in  1790 
t  ^aS  th,lS,  tIeFeciated  paper  (commutation  certificates)  freely  accepted  ? 

<  r  m,  Tv°rnment  offered  thator  nothing.  The  relation  of  the 
.  lr}Oividual  to  the  Government  and  the  circumstances  of  the  offer,  rendered 
*  tne  acceptance,  a  forced  one ,  not  a  free  one.  The  same  degree  of  constraint 
ivouid  vitiate  a  transaction  between  man  and  man  before  any  court  of 
equity  on  the  face  of  the  earth.”  *  *  *  *  J  *  * 

Here,  then,  is  a  debt  acknowledged  to  have  been  due,  and  which  was 
never  discharged  ;  because  the  payment  was  forced  and  defective.”  See 
Wls  of  Congress,  vol.  1,  pp.  1286,  1308.  “Col.  Hartley  who  was  an  offi- 
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6  cer  in  the  late  army,  says  also,  that  these  certificates  were  not  accepted  by 
6  the  soldiers  willingly  as  an  equivalent  for  their  services,  but  Congress 
‘  forced  them  to  except  of  them  as  the  only  alternative.  lb.  p.  UMV. 

“  Mr.  Tucker  says — from  our  inability  to  pay,  we  were  obliged  to  force 
‘  on  them  certificates  with  a  promise  to  pay  them  an  annual  interest  hereon 
4  &c.  &c.,  *  *  *  *  *  ^  lb.  p.  1222. 

46  Mr.' Scott.  If  these  paper  certificates  are  evidences  of  anything ,  it  is 

4  of  a  pre-existing  contract  broken.  *  *  .  *  1 

4  And  since  it  was  not  in  the  power  of  interested  individuals  to  comPei 
4  Congress  to  compliance,  that  the  contract  was  completely  annihilated,  and 
4  Congress  was  reduced  to  the  necessity  of  offering  some  consideration 
4  in  lieu  thereof.  What  did  they  offer  ?  Paper  of  the  nominal  value  ot 
4  twenty  shillings,  but  of  no  more  real  value  then  two  shillings  and  six¬ 
pence.”  *  *  *  lb.  p.  1317. 

44  Mr.  Seney’s  views  at  length.”  *  *  *  lb.  vol.  ii.,  p.  1324,  531. 

Now  from  the  testimony  before  us,  are  we  to  believe  that  those  officers 
did  not  know  their  rights,  and  that  they  through  ignorance  took  commutation 
certificates :  or,  are  we  to  give  them  credit  for  a  due  amount  ot  mtel-  . 
ligence,  and  conclude  that  Congress  prescribed  a  mode  ot  settlement 
which  left  them  no  choice  but  to  submit  to  such  terms  as  the  law  making 
•power  might  propose.  Let  common  sense  determine. 

II  The  intention  of  the  resolution  of  22d  March,  1783,  was  not  to  take 
away  any  right  of  the  officers,  but  to  give  them  an  additional  right  valu¬ 
But  as  the  Congress  which  passed  the  act,  is  the  best  interpreter  ot 
that  act,  let  us  see  how  they  construed  this  commutation  resolution  and 
what  was  their  subsequent  action  upon  the  subject  ol  half-pay  and  com- 
mutation  in  lieu  thereof.  On  the  11th  July,  1783,  the  legislature  of 
Massachusetts  addressed  a  letter  to  Congress  complaining  of  the  provisions 
of  half-pay,  and  the  commutation  of  it  for  five  years  full  pay,  «c.,  lor 
the  officers  of  the  late  army.  This  letter  was  referred  to  a  committee, 
whose  report  was  adopted,  after  various  changes  m  its  phraseology  on  the 
25th  Sept.  1783.  See  IY  Journals,  p.  278.  It  is  m  part  as  follows; 

44  Your  committee  beg  leave  further  to  observe,  that  from  an  earnest  de- 
4  sire  to  give  satisfaction  to  such  of  the  States  as  expressed  a  dislike  to 
4  the  half-pay  establishment,  a  sum  in  gross  was  proposed  by  Congress, 

4  and  accepted  by  the  officers,  as  an  equivalent  for  their  half-pay.  lhat 
4  your  committee  are  informed,  that  such  equivalent  was  ascertained  on 
4  established  principles  which  are  acknowledged  to  be  just,  and  adopted 
4  in  similar  cases :  but  that  if  the  objections  against  the  commutation  were 
4  ever  so  valid,  yet  as  it  is  not  now  under  the  arbitration  of  Congress, 

4  but  an  act  finally  adopted,  and  the.  national  faith  pledged  to  carry  it 
4  into  effect,  they  could  not  be  taken  into  consideration. 

It  will  be  observed,  and  the  court  will  bear  m  mind,  that  Congress  de¬ 
clares  this  substituted  promise  of  commutation,  44  an  act  finally  adopted, 
and  therefore  not  under  their  arbitration,  at  a  period  of  time  previous  to 
which,  not  one  syllable  had  been  said  to  Congress,  (so  far  as  their  jour¬ 
nals  show,)  by  the  Commander-in-chiei  of  the  army  or  the  commanding 
officer  of  the  Southern  wing  of  the  army,  as  to  the  acceptance  ol  the  prot- 
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f-er  of  commutation.  Tho  six  months  within  which  the  Southern  army 
was  to  signify  its  determination  to  Congress  according  to  the  law,  had 
already  expired,  and  no  report  has  been  made  upon  the  subject.  Yet  Con¬ 
gress  assumes  the  authority  to  say,  (the  wishes  of  the  officers  interested 
to  the  contrary,  notwithstanding,)  that  it  is  “  an  act  finally  adopted.” 
We  doubt  the  power  of  Congress  so  to  declare  it,  until  the  consent  of  the 
lines  of  the  lespective  States  had  been  obtained,  and  so  reported  through 
the  officer  named  in  the  resolution.  It  being  an  act  finally  adopted  and 
of  binding  force  upon  those  whose  interests  it  would  effect,  depended  upon 
certain  contingencies,  to  wit :  the  vote  of  a  majority  of  the  lines  of  the 
respectives  States,  or  a  unanimous  vote  of  the  lines  in  favor  of  it,  neither 
of  which  Congress  was  informed,  and  the  rational  conclusion  would  have 
been,  that  the  proposition  was  distasteful  to  them,  and  the  stipulated  half¬ 
pay  for  life  preferable. 

.  -^-ad  the  lines  of  the  respective  States,  by  vote  refused  the  commuta- 
tion,  which  ceitainly  they  had  a  legal  right  to  do,  and  had  so  informed 
Congress,  is  it  pretended  that  then  those  men,  the  makers  of  the  law, 
would  have  declared  it  an  act  finally  adopted,  and  therefore  not  under 
theii  aibitiation.  Its  adoption  and  passage  into  a  law  depended  not  upon 
a  declaratory  resolution  of  Congress,  but  upon  an  acceptance  by  the 
officeis  of  the  army,  which  acceptance  was  to  be  signified  within  a  given 
time.  Upon  their  action  depended  its  finality — and  theirs  only  according 
to  the  leading  of  th q proviso  in  the  1st  section  of  the  resolution. 

Then  clearly,  if  Congress  had  no  legal  right  to  declare,  in  the  face  of 
a  rejection  by  the  army  of  commutation,  that  it  is  an  act  finally  adopted, 
they  had  as  little  right  so  to  declare  on  the  25th  September,  1783;  for 
so  far  as  they  knew  or  had  been  informed,  it  was  a  doubtful  matter.  The 
whole  army  might  reject  the  proposition,  or  certain  States  might  refuse 
|  it,  and  in  the  event  of  the  rejection  by  the  whole  army,  then  the  resolu¬ 
tion  of  March,  1783,  would  be  a  nullity  and  of  no  binding  force  any- 
i  where  ;  and  should  the  lines  of  any  States  refuse  it,  then  it  would  be  a 
dead  letter  as  regards  the  lines  of  such  States  and  not  a  law  under  which 
their  officers  were  bound  to  take  as  the  only  alternative.  Unless,  indeed, 
Congress  intended  to  violate  every  principle  of  justice  and  right  towards 
these  men  and  force  upon  them  a  compromise  in  derogation  of  a  vested 
W^cb  tbe7  f°ndly  looked  as  a  means  of  support  in  declining  age. 

!  Which,  however,  we  are  not  prepared  to  say  was  the  original  intention  of 
Congress,  however  much  their  subsequent  action  in  regard  to  the  claims 
of  these  officers  may  justify  such  a  construction. 

In  close  connection  with  the  above  wre  find,  on  the  5th  April,  1784, 
while  Congress  is  considering  the  report  of  the  grand  committee  as  to  the 
amount  necessary  to  meet  the  demands  upon  them  for  the  current  year 
a  motion  is  made  by  Mr.  Hand,  second  by  Mr.  Jefferson,  to  amend  by 

‘;“Utatl0n  t0  the  army>  agreeable  to  the  act  of  22d  March, 

1 783,  $<->, 000, 000,  interest  thereon,  $300,000,”  immediately  before  “to¬ 
tal,  which  amendment  was  rejected.  Thus  showing  that  commutation 

r\rSfnlaS  tbe  substitute  for  a11  half-pay  claims  without  exception, 
tor  $5,000,000  was  supposedjto  be  a  sum  sufficient  for  the  settlement  of  all 
claims  arising  under  that  act,  which  embraced  about  2,480  officers,  and 
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up  to  that  time  not  more  than  one-eighth  of  these  had  received  commu¬ 
tation  certificates  or  had  in  any  way  signified  to  Congress  a  willingness 
to  accept  of  them  in  lieu  of  half-pay.  If  they  had  supposed  that  any 
considerable  number  of  them,  would  or  could  have  refused  the  substitute 
and  claimed  the  fulfillment  of  the  half-pay  contract,  is  it  likely  that 
$5,000,000  would  have  been  proposed  when  $625,000  would,  have  been 
amply  sufficient  to  cover  all  demands  of  that  kind  up  to  that  time.  And 
secondly :  the  rejection  of  the  proposition  shows  that  they  were  not  dis¬ 
posed  to  comply  in  good  faith  with  the  reasonable  expectations  of  those 
who  had  received  their  commutation  certificates,  by  providing  for  the  in¬ 
terest  accruing  on  them,  or  protecting  them  in  any  way  from  depreciation 
in  the  hands  of  the  holders.  By  this  refusal  to  provide  for  the  payment 
of  either  their  principle  or  interest  for  eight  years,  they  had  fallen  from 
one  hundred  to  eight  cents  in  the  dollar  \  and  this  was  the  known  value 
of  these  certificates  in  1784,  after  the  rejection  of  Mr.  Hand  s  amend- 
ment. 

Having  thus  shown  that  by  the  interpretation  of  Congress  and  the 
uniform  action  of  the  Executive  Officers  of  the  Government,  the  effect  of 
the  resolve  of  March  22,  1788,  was  to  deprive  those  officers  of  their 
rights  under  the  resolve  of  October  21,  1780.  Let  us  see  if  the  accept¬ 
ance  of  the  commutation  by  these  officers,  under  all  the  circumstances,  is 
sufficient  to  discharge  the  contract  which  is  created  by  the  latter  resolu¬ 
tion.  .  ^  ri 

And  upon  this  point  I  contend,  that  upon  a  strict  construction  ot  law, 

the  resolution  of  1783  never  was  obligatory  on  the  officers  of  the  Revo- 
lutian,  because,  after  the  period  limited  for  their  acceptance,  and  within 
which  time  the  records  show  they  did  not  accept,  they  ceased  to  be  ob¬ 
ligatory  on  the  Government,  and  reciprocity  of  obligation  is  the  very  es¬ 
sence  of  such  a  contract.  And  though  these  officers  did  accept  ceitain 
certificates  in  the  name  of  commutation,  yet  it  was  not  commutation  ac¬ 
cording  to  the  law. 

As  we  have  already  said  it  was  on  the  31st  October,  1  <  8o,  seven 
months  and  ten  days  from  the  passage  of  the  resolution  of  March  22d, 
1783,  before  the  acceptance  of  the  officers,  or  any  part  of  them,  was 
signified  to  Congress,  and  the  condition  attached  to  the  resolution  was 
tins :  “  Provided ,  that  their  election  shall  be  signified,  to  Congress  through 
the  Commander-in-chief  i  from  the  lines  under  his  immediate  command , 
within  two  months ,  and  through  the  commanding  officer  of  the  southern 
army  from  those  uuder  his  command  within  six  months  from  the  date  of 

this  resolution.’' 

At  the  expiration  of  the  six  months,  will  it  be  contended  that  these 
officers  could  have  demanded  of  Congress  commutation  because  of  a  le¬ 
gal  compliance  with  the  conditions  of  the  ofier.  It  ceased  on  the 
September,  1783,  to  be  obligatory  upon  the  Government  by  default  of 
the  accepting  party,  and  the  contract  of  October,  1780,  between  the  par¬ 
ties,  was  in  precisely  the  same  condition  as  if  the  resolution  of  1783  had 
never  been  passed,  and  consequently  the  contract  founded  on  the  resolu¬ 
tion  of  1780  was  in  full  force  and  operation.  An  ineffectual  attempt 
had  been  made  to  substitute  for  the  original  contract,  one,  the  terms  of 
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which,  were  specified  in  the  resolution  of  1783 ;  but  the  failure  to  accept 
those  terms  in  the  manner  and  within  the  time  prescribed  in  the  offer, necessa¬ 
rily  prevented  its  consummation.  No  legal  obligation  could  attach  to  the 
party  making  the  offer,  because  of  the  failure  of  the  party  to  whom  it 
was  made  to  accept  it,  according  to  the  specified  terms.  Each  party  was 
therefore  restored  to  his  rights  as  they  existed  anterior  to  this  unsuccess¬ 
ful  attempt  to  modify  them.  I  submit  to  any  lawyer,  whether  this  would 
not  be  the  legal  effect  of  such  a  state  of  things  between  individuals  ; 
and  to  your  Honors  the  inquiry,  whether  this  Government  can  absolve  it¬ 
self  from  the  obligation  of  those  principles,  which  through  its  judicial 
department,  it  would  enforce  in  transactions  between  its  citizens. 

I  have  said  there  was  no  acceptance  of  the  offer  of  commutation  within 
the  time  prescribed  for  its  acceptance,  and  consequently,  that  it  was  not 
binding  upon  the  Government,  and  if  not  binding  upon  the  party  making 
the  tender,  certainly  not  so  upon  the  party  to  whom  the  tender  was  made^ 
since  reciprocity  of  obligation  was  of  the  essence  of  such  a  contract. 

“  Up  t0  issuing  of  the  certificates  in  1784-5,  the  original  contract 
created  by  the  resolution  of  1780  remained  unimpaired  and  unchanged 
that  neither  the  resolution  of  1783  nor  the  agreement  by  certain  fines 
and  corps^  of  the  army  to  accept  the  proposal  it  contained,  could  one- 
rate  to  divert  the  rights  of  these  officers  as  derived  from  the  original  con¬ 
tract.  These  remained  unchanged  and  unchangeable,  except  b^^their  own 
consent,  freely  given  and  for  a  fair  equivalent.” 

III.  The  commutation  was  a  fair  equivalent  for  the  half-pay. 

From  the  premises  laid  down  by  the  Solicitor,  his  conclusions  are  cor- 
:ect ;  we,  however,  object  to  his  premises  as  being  applicable  to  the  cases 
it  bar.  But  what  are  they  ? 

a  llfe‘time  annuity  of  $100  per  annum,  Congress  offered  a  bond  of 
flUUO,  equal  to  §60,  per  annum  forever.  That  is,  the  officers  were  al¬ 
lowed  to  choose  between  $100  per  annum  for  life,  and  $60  per  annum 
orever,  &c.,  &c.  1 

We  prefer  discussing  this  point,  according  to  the  terms  of  the  original 
igreement,  i.  e.  the  act  establishing  the  pay  of  the  army. 

As  before  remarked.  It  was  not  upon  the  basis  of  a  depreciated  paper 
currency  that  Congress  contracted  with  these  officers.  It  was  for  hard 
aoney  which  was  to  .be  paid  them  upon  the  rendition  of  certain  services 
|  .nd  at  a  certain  specified  time.  But,  when  pay-day  came,  Congress  pro¬ 
posed  two  other  modes  of  payment  entirely,  different  from  that  agreed 
pon  before  the  service  was  rendered.  One  of  the  two  you  must  choose 
aid  they,  for  we  have  not  the  means  to  pay  you  in  money,  (specie  )  We 
'ill  glv.e  y°u  a  certificate  for  $2,400  which  is  in  lieu  of  whatever  amount 
now  due  you,  or  may  hereafter  accrue  to  you  on  account  of  half-pay 

,  We  Will  PTVO  von  _ _ _ iM  ,  •  J  ’ 


mi  •  J  auuuunt  oi  nan-pay: 

r,  we  will  give  you  certificates  for  $240  for  each  years  pay  that  is  now 
ue,  and  lor  each  successive  year,  as  long  as  you  live,  we  will  issue  you  a 

w  \e®Qonat|'  f  or, the  former  y°u  can  get,  (as  we  make  them  negoti¬ 
ate,)  $300,  for  the  latter  you  can  get  $30.  This  was  the  certain  known 
alue  oi  the  currency  or  securities  paid  for  services  worth  $240  per  an- 
um.  ISow  it  is  manifest  that  this  is  not  settling  agreeably  to  the  terms 
1  the  contract,  and  is  a  palpable  violation  of  it ;  which  is  hard  to  be 
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covered  up  and  hid  under  the  dust  which  the  Solicitor  has  raised  in  dis¬ 
cussing  the  relative  value  of  commutation  and  half-pay  certificates.  We 
have  nothing  to  do  with  them,  for  in  the  language  of  Mr.  Scott,  in  1780, 

“  If  they'areevidences  of  anything,  it  is  of  a  pre-existing  contract  broken.” 

See  Annals  of  Con.  p.  1317.  # 

That  the  commutation  received  by  those  officers  was  m  any  sense  a  mir 
equivalent  for  half-pay,  cannot,  upon  any  principle  of  reason  and  justice, 
be  made  to  appear.  They  asked  for  a  sum  in  gross ,  u  equivalent  to  their  j 
half -pay ,”  and  the  Committee  of  Congress  to  whom  their  request  was  re-  ; 
ferred,  said,  that  they  had  fixed  upon  a  sum  as  an  equivalent,  upon  estab¬ 
lished  principles  which  are  acknowledged  to  be  just ,  and  adopted  in  such 
cases.  This  equivalent  is  five  years’  wThole-pay  to  each  officer,  the  amount 
of  which  is  governed  by  his  rank.  They,  then  found,  that  $2,400  was  j 
the  sum,  which,  upon  principles  acknowledged  to  be  just ,  a  Captain 
of  Infantry  might  compromise  and  receive  as  an  equivalent  for  a  ; 
life-time  annuity  of  $240.  Very  well,  to  this  we  will  not  now  object. 
The  committee,  nor  did  Congress,  then  mean  to  say,  that  less  than! 
$2,400  would  be  just  and  equal.  If  they  named  this  sum,  and  meant  one- 
eighth  of  it,  they  were  trying  to,  and  did,  deceive  those  men.  But  no, 
Congress  meant  to  say  that  $2,400  in  money  paid  then,  at  that  time  was 
equal  to  half-pay  for  life — nothing  more  nor  nothing  less.  Well,  did  they 
get  it  ?  Did  Congress  pay  them  as  they  had  led  the  officers  to  believe! 
they  would  be  paid  by  considering  their  request,  naming  the  sum  and  fix-, 
ing  the  mode  of  payment?  Let  the  officers  themselves  speak  upon  this 
point.  They  say  in  a  menorial  to  Congress,  in  1819,  that  “  they  ac¬ 
cepted  commutation  with  the  expectation  that  it  would  be  paid  in  good: 
money,  equal  to  gold  and  silver,  and  thereby  enable  them  to  go  back  to 
their  families  and  former  occupations  in  life,  with  prospects  of  immediate 
support,  and  some  ability  to  provide  for  future  subsistence,  &c.,  &c. 
See  MSS.  copy  filed.  This  expectation  was  reasonable— was  natural, 
and  founded  upon  the  express  wording  of  the  resolution  which  says,  “shall 
he  paid  in  money  or  such  securities ,”  <fc.  Mark,  it  is  money  first,  or  se¬ 
curities.  Clearly  the  securities  must  be  equal  to  the  money — so  at  anj? 
rate,  they  understood  it  and  in  no  other  way — so  Congress  meant  it  and 
nothing  else.  Then  the  pay  of  commutation  to  a  Lieutenant  of  Infantry 
would  be  $1,600,  to  a  Captain,  $2,400,  increasing  according  to  rank— these 
sums  acknowledged  to  bejustby  Congress,  and  promised  to  be  paid  in  mone^ 
or  securities,  so  that  they  should  realize  the  full  amount  from  the  Govern¬ 
ment  as  an  equivalent  for  half-pay  at  once,  and  on  the  spot.  Can  any  ratio 
nal  man  suppose  for  a  moment  that  those  officers  knew  or  thought  the^ 
would  be  paid  in  worthless  paper,  (for  worthless  it  was  at.  the  time,)  or  a 
best,  paper  for  which  they  could  not  realize  more  than  eight  cents  in  tn< 
dollar  of  the  sums  acknowledged  to  be  just,  and  due  to  them,  if  they  coul( 
help  themselves ;  unless,  indeed  we  believe  with  a  member  of  Congress  o 
that  day,  Mr.  Seney,  that  this  paper  was  “forced  upon  them  by 
lie ,  and  depreciated  by  their  acts.”  See  Annals  of  Con.  Vol.  ii,  p.  13-i 
Mr.  Boudinot  who  was  the  President  of  Congress  in  1783,  says  m  t 
speech  made  in  1790,  referring  to  the  certificates  issued  to  the  officer 
and  soldiers  of  the  late  war,  as  follows:  “It  is  also  conceded  that  thj 


debt  was  contracted  under  an  idea  that  it  should  be  paid  in  gold  and  sil¬ 
ver,  according  to  the  liquidation  which  has  taken  place,  either  for  moneys 
loaned,  supplies  furnished,  or  services  rendered  ;  that  part  of  the  debt 
due  to  the  army  ought  to  have  been  paid  on  every  principle  of  justice  ac¬ 
cording  to  the  precise  terms  of  the  stipulation.”  Ib.  p.  1286. 

Then  as  Congress  did  give  them  depreciated  paper,  instead  of  specie* 
according  to  the  admission  of  the  President  and  others,  as  commutation 
pay,  it  was  not  a  fair  equivalent  for  the  half-pay,  because  it  was  not  equal 
to  the  sum  promised. 

How  then  does  the  subsequent  acceptance  of  these  certificates  effect  the 
rights  of  these  officers  under  the  original  contract  ?  Is  it  competent  for 
the  Government  to  plead  it  in  full  satisfaction  of  these  claims  under  the 
resolve  of  1783,  when  it  does  not  appear  that  there  was  any  acceptance 
of  these  propositions  of  commutation  by  these  officers  at  any  time  ?  The 
answer  to  these  inquires  will  be  found  by  considering  these  questions. 

1.  Was  the  acceptance  voluntary? 

2.  Did  the  Government  pay  a  fair  equivalent  ? 

3.  Were  these  certificates  received  on  account,  or  in  full  satisfaction? 

The  1st  and  2nd  of  these  inquires  we  have  already  endeavored  to 

answer,  and  we  will  now  consider  the  3rd  before  dismissing  this  view  of 
the  subject. 

The  certificates  which  were  issued  and  sent  to  these  officers  by  the 
paymaster-general  were  not  given  in  full  payment,  in  full  satisfaction  of 
the  claims  of  these  officers,  in  discharge  of  the  obligations  of  the  Govern¬ 
ment.  They  were  expressive  of  the  sense  which  the  Government  had  of  the 
services  of  the  army ;  an  acknowledgment  of  their  actual  inability  to  compen¬ 
sate  them  as  they  had  stipulated  to  do.  The  very  terms  of  the  receipt  which 
was  taken  are  strongly  indicative  of  this.  It  wras  not  a  receipt  in  full,  a 
clear  and  express  acquittal  of  the  Government  of  all  demands  upon  it. 
No.  It  was  a  simple  acknowledgment,  in  each  case,  of  the  mere  fact 
of  the  receipt  of  the  certificate,  clearly  implying  that  the  question  of  final 
compensation  was  open  and  subject  to  future  adjustment.  It  could  not  have 
been  believed  by  Congress  that  these  certificates,  not  resting  on  any  ade¬ 
quate  fnnds  for  their  redemtpion,  could  be  considered  as  even  a  legal  com¬ 
pliance  with  the  engagements  of  the  resolutions  of  either  1780  or  1783. 

They  were  aware  that  securities  thus  issued,  must  be  subject  to  constant 
md  excessive  depreciation.  These  views  of  the  Government  were  com¬ 
mon  to  the  officers,  but  even  the  miserable  pittance  offered  by  this  de¬ 
preciated  paper  was  demanded  by  their  necessities,  and  they  received 
them  with  a  simple  acknowledgment  of  the  fact  of  the  receipt,  confiding 
n  the  justice  of  the  Government  for  future  and  adequate  compensation. 
Then,  upon  this  state  of  facts,  my  proposition  is  that  the  original  con¬ 
tract  of  1780  is  still  subsisting  and  obligatory  upon  the  Government; 
;hat  payments  made  under  the  act  of  1783,  are  applicable  to  it  as  credits 
rnt  cannot  be  pleaded  in  discharge. 

“Those  who  deny  this  must  affirm  one  of  two  things.  Either  that  the 
■esolution  of  1783  became  obligatory  upon  these  afficers  by  their  accept¬ 
ance  of  it  as  a  substitute  for  the  contract  of  1  <  80,  and  by  the  perform- 
mce,  on  the  part  of  the  Government,  of  its  stipulations,  or  that  the  cer- 
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tificates  issued  and  received  in  1784-5  were,  of  themselves  and  indepen¬ 
dently  of  the  resolution  of  1783,  a  sufficient  satisfaction  of  the  contract 
of  1780.”  See  Senator  Berrien,  Annals  of  Congress,  vol.  iv,  part  1,  p. 
207-7-9.  .  ' 

Again:  the  Solicitor  remarks,  “but  another  circumstance  is  equally 
conclusive  on  this  point.  Pennsylvania  and  Virginia  had  anticipated 
Congress  in  promising  half-pay  for  life  to  the  continental  officers  of  their 
own  lines.  In  those  States,  and  in  some  others,  the  half-pay  system  was  re¬ 
garded  with  favor.  Why  then  did  the  officers  of  those  States — the  lines 
collectively — accept  the  commutation  in  lieu  of  half-pay?  Solely  because  it 
was  regarded  as  an  advantageous  pecuniary  arrangement ;  they  could 
have  had  no  other  motive  to  accept  it.” 

I  cannot,  as  the  Solicitor  does,  see  anything  conclusive  on  this  point 
at  all,  in  the  circumstance  of  Virginia  and  Pennsylvania  having  antici¬ 
pated  Congress  in  promising  half-pay  for  life  to  the  continental  officers  of 
their  own  lines.  If  he  wishes  to  be  understood  as  saying  (and  I  read 
him  in  no  other  way)  that  the  continental  officers  in  those  States,  had 
they  preferred  half-pay  to  commutation,  could  have  fallen  back  upon  the 
half-pay  promise  made  them  by  their  State.  I  think  he  will  find 
that  he"  is  very  much  at  fault,  both  in  his  argument  and  conclusions.  The 
act  of  May,  1779,  granting  half-pay  to  the  continental  and  State  officers 
of  Virginia,  has  this  proviso  in  it  with  reference  to  the  continental  officers: 
“  Provided  Congress  does  not  maize  some  tantamount  provision  for  them.” 
On  the  21st  October,  1780,  Congress  did  make  “  some  tantamount  ”  pro¬ 
vision  for  them,  and  thereby  relieved  the  State  of  Virginia  of  her  obliga¬ 
tion  to  those  officers. 

Mr.  Gilmer,  the  Commissioner  on  behalf  of  Virginia,  who  claimed  ol 
Congress  the  reimbursement  of  certain  sums  paid  on  account  of  judg¬ 
ments  against  that  State  in  favor  of  the  officers  of  Gibson  s  and  other  re¬ 
giments  for  half-pay,  makes  use  of  this  language:  “suppose  Congress! 
had  never  taken  upon  itself  the  pay  of  the  continental  line,  and  they,  i. 
e .,  the  supernumeraries  of  that  line,  were  now  looking  to  us  for  their  half- 
pay,  under  the  act  of  1779,  could  we  say  no  them?  *  *  * 

The  promises  of  bounties  made  by  the  State  of  Virginia  included  the  j 
troop  of  both  lines,  and  her  obligations  to  the  continental  officers  have  i 
not  been  regarded  as  canceled  until  they  were  adequately  assumed  by ! 
the  United  States.”  (House  Committee  Reports,  Vol.  i,  Rep.  No.  191 
22d  Congress.) 

It  appears  then  that  when  Congress  passed  the  resolution  of  21st  Oc¬ 
tober,  1780,  Virginia  was  relieved  of  her  obligation  to  the  continenta 
officers,  as  regards  half-pay  for  life,  and  henceforth  they  were  to  look  tc 
that  body  only  for  their  compensation. 

Again :  I  infer  from  this  paragraph,  that  these  officers  were  contentec 
with  the  commutation  certificates,  it  being  an  “  advantageous  pecuniary 
arrangement.”  But  how  was  it  with  them,  when  they  found  out  that  i 
was  not  what  they  supposed  it  was,  an  advantageous  pecuniary  arrange 
ment  ?  That  instead  of  getting  a  certain  specified  sum  of  money,  Con 
gress  gave  them  worthless  paper  without  any  security  for  its  redemption 
and  that  eight  cents  in  the  dollar  was  the  highest  market  price  paid  fo: 


! 


k  ?  There  was  plenty  of  time  for  them  to  have  gotten  all  the  informa¬ 
tion  necessary  as  to  the  advantages  of  this  arragement,  if  they  had 
any  choice  in  the  matter,  after  the  passage  of  the  commutation 
act.  It  was  an  easy  matter  for  them  to  find  out  the  value  of  the 
certificates  offered,  and  then  determine  whether  to  accept  of  them  or 
claim  the  half-pay,  if  not  from  Congress,  from  the  State  of  Virginia. 
Some  of  these  officers  here  represented  did  not  of  “  their  own  voluntary 
act  demand  and  receive”  commutation  until  two  years  and  a  half  after 
they  became  entitled  to  it.  If  it  was  a  good  bargain  for  them  they  cer¬ 
tainly  would  have  demanded  it  at  an  earlier  period.  I  imagine  that  in 
the  course  of  these  two  years  they  had  abundant  proof  that  there  was 
but  one  alternative,  and  that  was  to  take  whatever  Congress  chose  to 
give,  and  as  to  the  idea  of  their  falling  back  on  the  State  of  Virginia  for 
their  half-pay,  even  if  they  had  any  legal  right  to  do  so,  the  prospect 
was  even  there  more  gloomy  and  uninviting,  particularly  to  those  officers 
who  retired  prior  to  April,  1783,  as  will  appear  by  the  following  extracts 
from  Judge  Coalter’s  opinion,  which  was  concurred  in  by  the  Court  of 
Appeals  of  Virginia  in  the  case  of  Lilly : 

“At  the  December  session  of  1783,  however,  the  Legislature,  no  doubt 

*  finding  that  funds  had  not  been  provided,  and  that  they  had  boen  un- 

*  able,  by  any  means  then  in  their  power,  to  support  the  credit  of  the 
4  warrants  they  had  already  issued  to  the  officers  for  their  pay  and  de- 
4  preciation,  as  settled  under  the  above  act  of  1781,  and  which  had  got 
4  to  almost  as  low  an  ebb  as  paper  money  itself,  and  possibly  wishing  to 
4  see  whether  Congress  would  not  take  on  itself  the  pay  of  the  State 

*  line  as  well  as  the  Continental  line,  the  further  issue  of  certificates  for 
4  half-pay  was  suspended  until  the  future  order  of  the  Legislature. 

4  This  suspension  was  revoked  in  1790,  as  to  those  serving  to  the  end  of 

*  the  war  only.  After  this,  viz  :  in  1791,  a  great  many  of  the  officers 

4  came  forward  and  demanded  warrants  for  half-pay.  *  *  *  *  * 

4  The  Auditor,  on  the  application  above  mentioned,  however,  refused  to  is- 
4  sue  the  warrants,  and  appeals  were  taken  to  the  District  Court  of 
'Richmond.  *****  Judgments  were  accordingly  entered  in 
4  the  District  Court  for  the  appellants ;  and  appeals  were  taken  on  be- 
4  half  of  the  commonwealth,  to  this  court,  (the  Court  of  Appeals.)  The 
4  opinion  pronounced  in  this  court  in  May,  1792,  was  to  this  effect,  that 

*  such  of  the  officers  and  only  such  of  them  as  actually  served  to  the 

*  end  of  the  war,  unless  restrained  by  being  prisoners  on  parol  or  other- 
'  wise,  and  such  of  them  who,  becoming  supernumerary,  again  actually 

*  entered  into  service,  and  continued  therein  to  the  end  of  the  war,  are 

‘  entitled  to  half-pay  for  life,  to  commence  from  the  determination  of 
their  command  or  service,  when  the  same  was  duly  signified  to  them  by 
the  Governor,  and  their  regiments  disbanded  in  pursuance  thereof ; 
which  it  appears  was  on  the  19th  and  22d  April,  1783.”  Leigh’s  He¬ 
arts,  Vol.  i,  p.  516. 

Several  of  the  parties,  whose  claims  were  decided  not  to  be  maintain¬ 
able  by  the  Court  of  Appeals,  appealed  to  the  higher  Court  of  Chancery, 
prosecuting  their  appeals  by  way  of  original  bill  against  the  Attorney 

xeneral,  the  Treasurer  and  Auditor,  who  were  made  defendants.  *  *  * 
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The  cause  came  on  before  the  high  Court  of  Chancery,  by  consent  of  par- 
ties,  to  be  heard  in  October,  1793,  which  court  reversed  the  decision  of 
the  Court  of  Appeals,  and  decided  their  claims  to  be  valid.  This  decis¬ 
ion,  however,  only  benefitted  those  officers  in  the  battalions  for  whom  the 
act*  of  1779  provided,  upon  the  supposition  that  they  were  supernume-  i 

rary  officers.  >  b  w 

They  had  but  little  encouragement  therefore  to  look  to  the  btate  ol 

Virginia  to  make  good  to  them  a  promise  of  half-pay  which  Congress  had 

assumed  and  afterwards  repudiated. 

But  the  last  objection  which  the  Solicitor  urges  is  the  fact  that  these 
claims  are  “  barred  by  limitation  under  the  resolutions  of  November  2, 
1785,  July  23,  1787,  and  act  of  February, 12,  1793.  With  respect  tp 
these  several  acts  in  the  nature  of  a  limitations  cited  by  the  Solicitor  J 
which  are  construed  to  bar  these  claims  for  half-pay  ;  the  reply  is  : 

1st.  That  the  acts  of  November  2d,  1785,  and  July  23d,  1787,  refer  j 
to  a  specific  class  of  claims  which  comprehend  only  the  current  pay  of  j 
the  army,  supplies  furnished,  and  the  seven  years  half-pay  promised  to 
the  widow  or  orphans  of  any  officer  of  the  late  army  who  died  in  the 
service ;  and  does  not,  nor  could  not,  include  half-pay  claims  for  life,  for 
they  were  supposed  to  be  settled  by  the  commutation  certificates. 

2d.  That  of  February  12,  1793,  is  more  comprehensive  in  its  import 
and  might  be  tortured  into  a  bar  against  them ;  but  for  the  above  objec-  i 
tion,  and  legal  impediments  which,  when  considered  with  reference  to 
this ’particular  class  of  claims,  is  an  insuperable  barrier  against  such  an 
application.  The  grant  of  half-pay  to  the  officers  of  the  Revolutionary 
army  has  always  been  deemed  a  vested  7'iyht  conferred  upon  them  by  a 
positive  enactment  of  Congress.  It  is  not,  therefore,  within  the  power 
of  Congress  to  impair  that  vested  right  by  any  subsequent  legislation, 
either  by  acts  of  limitation  or  otherwise,  without  the  consent  of  the  par¬ 
ties  interested.  Indeed  it  cannot  be  conceived  how  a  law  vesting  such 
absolute  rights  could  be  effected  by  any  course  the  Government  might 
pursue  independently  of  the  wishes  of  those  in  whom  the  right  is  vested. 

3d.  These  officers,  in  obedience  to  the  calls  of  the  Government,  came 
in  within  the  specified  time  and  made  such  a  settlement  of  their  claims 
with  the  Government  as  the  terms  prescribed  by  Congress  would  allow, 
and  from  the  date  of  these  settlements  the  amount  of  their  claims  were 
considered  as  ascertained  and  liquidated  ;  and  although  the  terms  of 
these  settlements  have  always  peen  considered  hard  and  onerous,  yet 
no  remonstrance  or  memorial  to  Congress,  though  repeatedly  made  bji 
the  officers,  has  been  sufficient  to  obtain  for  them  a  restatement  of  then 
accounts  and  an  adjustment  of  the  balances  due  them;  and  they  have 
therefore,  rested  under  a  legal  disability  up  to  the  present  time. 

4th.  We  make  no  claim  against  the  Government  for  any  amount  thal 
may  have  accrued  to  these  officers  previous  to  the  passage  of  the  act  oil 
February  12th,  1793.  We  admit  that  they  have  been  settled  with  for 
ten  years’  half-pay,  and  we  propose  to  credit  the  Government  with  th< 
amount  of  the  commutation  certificate,  with  the  interest  paid  on  it,  unde: 
the  funding  act  of  August  4th,  1790,  and  charge  the  Government  witl 
the  half-pay  and  interest  thereon  as  it  annually  accrued,  to  commenci 
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from  the  expiration  of  the  ten  years  after  the  date  of  settlement  and 
run  to  the  period  of  such  officer’s  death,  with  interest  on  the  aggregate 
amount  of  principal,  and  interest  from  the  date  of  his  death  until&allowed. 
This  balance  we  conceive  to  be  a  valid  subsisting  claim  against  the  Gov¬ 
ernment  which  can  never  be  discharged  until  fully  paid  upon  this  basis. 

5th.  Claims  for  commutation  which  are  based  upon  the  half-pay  prom¬ 
ise  have  been  rejected  in  some  few  cases  by  Congress,  partly  upon  the 
ground  that  they  were  supposed  to  be  barred  by  the  act  of  limitations ; 
but  in  no  case  subsequent.to  1818  has  this  objection  been  raised. 

The  claim  of  Lieut.  Wishart  was  objected  to  partly  upon  the  ground 
that  it  was  barred  in  1793,  but  in  1833  his  heirs  presented  the  claim  for 
commutation  again,  and  in  1838  the  Committee  on  Revolutionary  Claims 
use  the  foUowing  language  in  their  report :  «  in  the  month  of  December , 
1833,  the  heirs  of  Thomas  Wishart ,  seeing  the  act  of  limitation  as  it 
affected  such  claims  was  suspended,  presented  to  Congress  the  memorial 
now  under  the  consideration  of  this  Committee .”  (See  Revolutionary 
claims,  p.  423. ) 

6th.  The  act  of  February  12,  1793,  precludes  all  claims  from  settle¬ 
ment  or  allowance  for  supplies  furnished  or  services  rendered,  &c.,  pre¬ 
vious  to  March  4,  1789.  We  admit  that  the  service  for  which  we  claim 
compensation,  was  performed  previous  to  this  date,  but  it  is  not,  therefore, 
by  a  fair  legal  construction,  barred  from  settlement  or  allowance  because 
the  right  of  the  officer  and  the  existence  of  the  claim  depended  solely 
upon  the  duration  of  his  life,  with  which  his  half-pay  was  to  run  parallel. 
The  officer  did  not  know,  and  I  presume  the  Government  would  not  have 
undertaken  to  say,  when  he  would  die  and  his  half-pay  cease.  If  he 
should  live  five,  ten,  or  fifteen  years  after  February  12,  1793,  is  it  con¬ 
tended  that  his  annuity  must  cease,  because  this  act  precludes  from  set¬ 
tlement  all  claims  for  services  performed  previous  to  March,  1789,  and 
that  too  m  the  face  of  a  contract  which  says  that  his  half-pay  shall  be 
jor  life.  This  is  too  plain  to  admit  of  argument. 

Congress  did,  for  a  time,  construe  this  and  the  preceding  acts  to  bar 
claims  for  commutation,  and  perhaps  with  some  degree  of  fairness,  as 
men  claims  were  at  once  known  and  their  amount  fixed  from  the  pay-roll 
and  rank  of  the  officer,  and  had  also  assumed  a  different  character  from 

lalf-pay  by  the  mode  and  terms  of  payment.  It  was  not  the  vested  right 
half-pay.  ® 

But  if  a  doubt  still  exists  as  to  the  exemption  of  half-pay  claims  from 
■he  statute  of  limitation,  we  have  only  to  refer  to  the  history  and  decisions 
n  these  cases  in  the  several  courts  in  Virginia.  The  Attorney  General 
>1  that  State  resisted  the  claims  of  the  Virginia  State  line  officers  for 
lalt-pay  partly  upon  this  ground ;  but  the  Court  of  Appeals  decided  that 
he  act  of  limitation  does  not  apply  to  claims  for  half-pay,  nor  does  the 
ipse  of  time,  (from  1783,  when  the  claim  accrued,  to  1826,  when  it 
ras  asserted,)  under  the  circumstances  of  the  case,  afford  presumption  of 
ayment  or  abandonment  of  the  claims. 

Judge  Coalter,  in  delivering  the  opinion  of  the  court,  says  : 

“The  attorney  for  the  commonwealth  has  pleaded  the  statute  of  limita. 
on  as  a  bar  to  the  claim,  and  has  also  relied  on  the  lapse  of  time  as  ev^ 


idence  of  payment  or  abandonment  of  claim.  As  to  the  former,  as  the 
claim  rests  upon  the  laws  of  the  land  and  the  commission  under  the  seal 
of  the  commonwealth,  without  examining  the  other  objections  taken  to 
the  plea,  I  think  it  cannot  be  pleaded  as  an  absolute  bar  to  the  claim. 
As  to  the  presumption  of  payment,  I  think  the  detail  which  will  be  given 
hereafter,  of  the  resistance  of  the  State,  for  a  long  time,  to  all  claims  tor 
half-pay,  even  in  cases  of  service  during  the  war,  will  furnish  conclusive 
proof  that  he  could  not  have  been  paid.  And  as  to  the  abandonment  ot 
his  claim,  he  may  have  done  so  in  despair  of  obtaining  it,  but  there  is  no 
evidence  that  he  ever  doubted  its  justice.’7  See  Leigh’s  Reports,  vol.  1, 


p.  510#  p,  p  "XT*  •  •  • 

Mr.  Gilmer,  the  Commissioner  on  behalf  of  the  State  of  Virginia,  in 
his  memorial  to  Congress  in  1832,  claiming  reimbursement  for  the  sums 
paid  on  account  of  judgments  obtained  against  that  State  in  iavor  ot 

her  State  line  officers  for  half-pay,  says  : 

«  Will  it  be  alleged  that  the  United  States  are  exonerated  by  lapse  ot 

6  time  from  their  obligation  to  admit  these  claims  ?  This  e  ence  i 

<  not  avail  Virginia.  The  lapse  of  time  can  only  be  regarded  as  author- 

<  izing  the  aplication  of  some  rigid  rule  of  limitation  previously  pre- 
‘  scribed,  or  as  inducing  the  presumption  that  these  claims  have  been  ac- 
‘  tually  paid  bv  the  United  States.  Your  memorialist  is  not  aware  ot 
‘  any  positive  rule  which  has  been  prescribed  by  the  United  States,  lim- 
« Ring  the  right  to  petition,  or  the  obligation  of  the  Government  to 
‘  award  redress,  in  such  cases.  If  the  usage  which  has  prevailed  m  the 
‘  intercourse  among  distinct  and  foreign  governments,  does  not  interdict 

<  a  resort  to  the  principle  of  limitation  as  between  a  State  and  the  United 

‘  States,  and  if  it  were  compentent  on  this  occasion  to  rely  on  a  defence 
‘  which  is  seldom  deemed  proper  among  individuals,  still  there  can  be  no 
‘  positive  or  implied  limitation  of  a  right  or  remedy,  so  absolute  as  not 
‘  to  yield  to  circumstances.  Since  governments  are  not,  and  in  die  na- 
‘  ture  of  things  cannot  be,  equally  subject  to  the  coercive  jurisdiction  ot 
‘  courts,  as  individuals,  all  claims  against  them  are  addressed,  more  or 
‘  less,  to  their  discretion  and  sound  sense  of  right  and  wrong.  Ihe  same 
‘  fixed  and  obvious  rules  of  justice  apply  to  the  transactions  of  govern- 
‘  ments  as  to  those  of  individuals.  It  may  be  assumed  as  a  general  po- 
‘  sition,  that  a  government  will  do  what  it  ought  to  do  and  that  it  ought 
‘  to  abide  by  the  same  established  rules  of  justice  which  regulate  the  ai- 
‘  fairs  of  individuals.  It  is  asked  then  whether  the  peculiar  and  strong 
‘  circumstances  which  have  marked  the  history  of  these  claims,  woul  1  not 
‘  exempt  them  from  the  operation  of  a  positive  limitation,  had  any  such 
6  been  imposed.”  (H.  R.,  22d  Cong.,  Vol.  i.  No.  19  .).  .  , 

In  concluding  this  examination  of  the  points  of  objection  raised  by  the 
Solicitor,  I  beg  leave  to  refer  the  Court  to  grounds  taken  by  the  friends 
of  the  bill  providing  for  the  surviving  officers  and  soldiers  of  the  army  oi 
the  Revolution,  in  1828.  The  Committee  of  the  U.  S. .Senate,  who  im¬ 
ported  this  bill,  was  composed  of  Messrs.  Woodbury,  Mebster,  ®em.a,n; 
Van  Buren,  Hayne,  and  Harrison.  This  bill  was  advocated  by  the 
Chairman  of  the  Committee,  (Mr.  Woodbury)  and  Mr  Bernan,  on  stnc 
common  law'  principles,  while  Mr.  Van  Buren  and  Mr.  Hairison  g 
its?  passage  upon  principles  of  equity. 
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I  here  give  a  short  extract  from  the  closing  remarks  of  Judge  Wood¬ 
bury,  which  will  be  found  in  the  Annals  of  Congress,  vol.  iv,  part  1,  for 
1827-8,  p.  441-2. 

“Mr.  Woodbury  said : — But  very  far  was  it  from  the  intention  of  himself 
or  his  able  friend  from  Georgia,  (Mr.  Berrian)  in  advocating  the  claim  on 
strict  common  law  principles,  to  admit  that  it  could  not  be  supported  also 
on  principles  the  most  liberal  and  equitable ;  while  it  was  equally  far,  as 
he  believed,  from  the  views  of  the  other  members  of  the  Committee,  (Mr. 
Van  Buren  and  Mr.  Harrison)  who  had  so  eloquently  pressed  the  mere 
equity  of  the  claim,  to  admit  that  it  was  not  also  well  based  on  strict  com¬ 
mon  law  principles.”  ********* 

*  *  “But  they  have  averred,  and  it  is  again  repeated,  that  these  officers 
are  seeking  a  right,  and  that  is  a  right  both  on  common  law  and  on  chan¬ 
cery  principles.  But  if  on  only  one,  whether  it  be  a  right  on  strict  common 
law  principles  or  on  chancery  principles,  it  is  equally  a  right,  and  the 
claim  is  equally  a  legal  claim.  The  forum  in  which  it  becomes  a  right 
does  not  alter  its  legality.  Hence,  if  every  gentleman  would  agree  with 
him  from  Virginia,  (Mr.  Tyler)  that  the  statute  of  limitation  should  be 
scorned,  and  that  the  pretended  payments  made  to  these  officers  was 
‘mere  wind,  mere  trash.’  I  aver  that  in  any  forum,  before  any  court  or 
jury  in  Christendom,  this  right,  as  between  individuals,  could  now  be  un¬ 
answerably  established.  Let  the  issue  be  formed  and  the  cause  tried  to¬ 
morrow,  and  no  three  or  five  judges,  no  twelve  ‘good  men  and  true’  as 
jurors  could  say,  that  the  wages  of  toil  and  blood,  the  solemn  promises  for 
sacrifices  and  sufferings  to  secure  the  liberties  of  America,  had  ever  been 
discharged  by  only  ‘wind  and  trash.’  ” 

*  *  *  “Without  dwelling  a  moment  on  considerations  before  urged  in 

the  argument  in  favor  of  the  legality  of  this  claim,  let  me  ask,  what  has 
been  the  reply  to  the  position  of  the  Committee  that,  on  strict  legal  prin¬ 
ciples,  the  promise  of  half-pay  for  life  has  ever  been  fulfilled  ?  Has  any 
one  shown  that  the  half-pay,  in  the  form  of  half-pay,  has  ever  been  paid  ? 
No  pretence  for  it.  Has  any  one  shown  that  the  half-pay  has  ever  been 
technically  released  ?  No  pretence  for  it.”  ***** 

“How  then  has  the  promise  of  October  1780,  been  fulfilled  ?  In  no  way, 
except  by  the  act  of  commutation.  But  it  could  not  be  fulfilled  by  that 
act,  unless  all  things  were  transacted  in  conformity  to  the  provisions  of 
that  act.  .  Yet  none  can  deny,  that  in  conformity  to  these  provisions,  the 
commutation  must  have  been  accepted  by  majorities  in  each  of  the  lines. 
Such  is  the  express,  unequivocal  language  of  the  act.  Whereas,  all  must 
admit,  it  now  appears  never  to  have  been  accepted  by  even  majorities  in 
over  nine  lines  of  the  army.  Again  to  conform  to  the  act,  the  acceptance 
must  have  been  in  six  months,  when  no  acceptance  by  a  single  line  ap¬ 
pears  to  have  taken  place  till  some  time  after  six  months.  Every  body 
feels  and  knows  likewise,  that  the  payment  to  be  in  conformity  to  the  act, 
jwas  to  have  been  money,  or  at  least  securities  equivalent  to  money;  when 
in  truth  it  was  neither ;  and  even  under  the  most  favorable  view,  if  the 
certificates  were  kept  till  the  funding,  fell  short  of  what  was  due  from  one 
fourth  to  one  third.  So  the  certificates,  or  the  payment  should  have  been 
made  in  September,  1783;  but  were  not  in  fact  made  until  some  time  in 
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1784-5,  when  worth  much  less.  But  break  through  the  forms  of  meas¬ 
ures,  and  every  lawyer,  every  constitutional  statesman  must  admit,  that 
on  strict  legal  principles,  there  should  not  only  have  been  a  conformity  to 
the  commutation  act,  but,  in  the  act  itself,  to  make  it  binding,  there  should 
have  been  a  regard  to  private  vested  rights.” 

I  propose  to  submit  one  other  extract  from  the  same  book,  which  shows 
how  the  second  agreement  of  the  Government  was  executed.  The  records 
in  the  register’s  office  will  show  that  Mr.  Tucker  is  right  in  his  figures, 
and  as  to  the  principle  of  settling  or  redeeming  these  certificates  under 
the  funding  act. 

“Mr.  Tucker,  of  N.  J.  It  is  ascertained,  Mr.  Chairman,  that  each  cap¬ 
tain  for  his  five  years’  full  pay,  received  a  certificate  for  $2,400,  bearing 
interest  at  six  per  cent.,  payable  annually,  and  such  a  certificate  Captain 
Dehart  received  in  lieu  of  his  half-pay  for  life,  which  ran  eight  years 
without  payment  of  interest  as  before  stated,  vis  :  from  the  1st  of  Janu¬ 
ary,  1783,  to  the  1st  of  January,  1791,  the  interest  amounting  on  the 
latter  day  to  $1,152, ;  making  in  the  aggregate,  $3,552,  It  will  be 
recollected  that  in  March,  1788,  the  present  Government  went  into  ope¬ 
ration,  and  in  the  year  1790  made  provision  for  and  funded  the  public 

debt.”  .  f 

“Well  sir,  how  did  they  provide  for  the  payment  of,  Captain  Dehart  s 

$2,400  principal,  and  $1,152  interest  due  on  the  1st  of  January,  1<91? 
Why,  sir,  they  gave  him  three  certificates.  One  for  $1,600,  being  two- 
thirds  his  principal,  with  interest  at  six  per  cent,,  and  one  for  $800,  the 
other  third  of  his  debt,  but  deferred  ten  years  without  interest,  and  in¬ 
stead  of  paying  his  $1,152  down,  or  giving  him  paper  at  six  per  cent., 
they  gave  him  a  certificate  for  his  $1,152  interest,  redeemable  at  the 
pleasure  of  the  United  States,  at  three  per  cent.  Let  us  now  examine 
how  this  funding  system  operated.” 

First.  Loss  of  interest  on  $800  deferred  from  1st  January,  1791,  to  1st 

January,  1801,  (ten  years,)  at  6  per  cent . $480  00 

Second.  Interest  on  the  above  sum  from  the  1st  January, 

1801,  to  the  1st  January,  1828,  (twenty-seven  years,)  at  six 

percent . . . ^77  60 

Third.  Loss  of  interest  on  the  1,152  of  the  three  per  cent,  from 
1st  January,  1791,  to  1st  January,  1828,  (thirty-seven  years,) 
at  three  per  cent . < . $1,278  72 


Total  loss  on  Capt.  Dehart’s  down  to  this  time . .$2,536  32 

And  in  the  same  proportion  every  officer’s  pay  or  commutation  accord¬ 
ing  to  his  rank.”  (Ib.  p.  2599.)  .  t  ■ 

The  commutation  then,  as  I  view  it,  is  clearly  liable  to  the  following 

objections .  .  . 

1st.  That  the  commutation  was  not  a  valid  accord  and  satisfaction  tor 

half-pay  for  life. 

2d.  That  it  was  so  construed  as  to  take  away  the  rights  of  these  officers 

under  the  resolve  of  October,  1780. 

3d.  Of  not  being  an  equivalent  for  the  half  pay. 

4th.  Of  having  been  effected  under  circumstances  and  by  the  opera¬ 
tion  of  motives  which  deprive  it  of  all  obligatory  force. 
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5th.  That  according  to  strict  legal  construction,  these  officers  did  not 
commute  their  promised  half-pay  for  life  by  accepting  the  so  called  com¬ 
mutation  certificates ;  they  in  no  respect  having  been  in  conformity  to 
the  act. 

6th.  Of  partial  and  defective  execution. 

ALEXANDER  JACKSON, 
Attorney  for  Claimants. 


